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PEEFACE. 



Had it not been for the very recent appearance 
of another work upon the same subject, the author 
would not have considered any apology necessary for 
the appearance of a work upon a subject, the doctrines 
of which have recently been so much elucidated, and 
the practice m which has been so greatly altered, as 
that of Discovery. In his opinion, of the justice of 
which the public must judge, there is nothing in that 
previous work to render his own unnecessary. It 
was originally intended, and was so announced, to 
postpone the publication of the present work until 
the issue of the expected new rules of practice, which 
would, it was understood, deal at any rate with the 
costs of discovery, and otiierwise place some check 
upon the free flow of interrogatories with all their 
train of innumerable applications and costs. This 
intention was of necessity abandoned in consequence 
of the apparently indefinite postponement of the 
further consideration of the Eules. One word as to 
the special object of the book. The author has 
attempted to deal with the subject somewhat more 
systematically than has hitherto been done, and to 
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present a short statement of the law under the various 
heads, rather than to give a string of cases, which 
proceed in great measure upon their individual facts. 
In this respect he trusts that he has not incurred 
the fault of obscurity, while aiming at conciseness. 
Care has been taken to collect as many authorities as 
possible, and with that object, the decisions of the 
Irish Courts, which are now in pari materia^ so far as 
the practice is concerned, have been largely cited. 
Lastly, it is hoped that the table of multiple refer- 
ences to the reports will be found useful, especially 
by those whose libraries are limited in this respect. 

C. J. PEILE. 

Lamb Building, June, 1888. 



P.S. — Acknowledgment is due to the editors of 
Chitty's Forms and DanielPs Chancery Forms, for 
valuable assistance derived therefrom in compiling 
the forms given in the Appendix. 
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ADDENDA. 



The following cases upon discovery, which have been Addenda, 
decided since this work first went to press, and are, conse- 
quently, only briefly referred to therein, are inserted here at 
greater length on account of their importance. 

Lyell V. Kennedy (a) was in substance an action for the recovery LyeU v. 
of land by the assignee of alleged co-heiresses-at-law against a Kennedy. 
person in possession of the estates sought to be recovered, and, 1- Discovery by 
with the object of avoiding the effect of the Statute of Limitations, P^*}"*^^ ^^ 
it was alleged that the defendant's possession was that of a trustee recovery of 
of the property for the alleged co-heiresses and their assigns. The land, 
plaintiff delivered interrogatories, which to a great extent were 2. Right of 
directed to obtaining information in support of the pedigree of the discovery not 
alleged co-heiresses, some of which the defendant declined to affected by 
answer upon various grounds (aa). Bacon, V.-C, refused to order ^"^^*"ro 
him to make any further answer, and the Court of Appeal, upon 
grounds of ''public policy," and the supposed authority of the 
case of Horton v, Bott (6), decided by the Court of Exchequer in 
1857, no cases being cited to them in which bills of discovery had 
been allowed in aid of actions of ejectment, not only affirmed 
his decision, but laid it down that (1) a plaintiff in such an action 
must recover solely by the strength of his own title, and con- 
sequently, was not entitled to interrogate the defendant ai all, 
and (2) the right to discovery was unaffected by the Judicature 
Acts; at the same time, also affirming the decision of Bacon, 
V.-C, they refused an application by the plaintiff for inspec- 
tion of documents disclosed by the defendant's affidavit, which 
were described as relating solely to the defence of his title to 
the property in question in the action, and as being communica- 
tions between himself and his solicitors, their London agents, and 
his counsel in reference to the defence of his title, and prepared or 
procured for the purposes of and in contemplation of such 
defence (c). 

(a) 20 Ch. D. 484 ; 8 App. Cas. 217 (H. L.). 
{aa) See the repoi-t in the H. L. (52 L. J. Ch. 385). 

(ft) 2 H. & N. 249. The interrogatories disallowed in this case were as to the 
defendanVs pedigree, 
(c) Ih. 491. 
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Daniell, 
decided by 
G. A. accord- 
ingly. 



Hwnrdngs y. 
Williamson. 

Common in- 
former not 
entitled to 
discoTeiy. 



The House of Lords ((f), upon the authority of the numerous 
cases cited before them, in which bills of discovery had been 
allowed in support of actions of ejectment («), none of which, 
as above remarked, had been cited before the Court below, 
reversed this decision, holding that there was no distinction 
as regards the right to discovery between actions of ejectment and 
other actions, and ordered the interrogatories to be answered in 
substance, subject to any privilege against particular discovery 
which the defendant might be entitled to claim. Leave was also 
given him to file a further affidavit in support of the privilege 
claimed by him for the documents, his previous affidavit being held 
insufficient, apparently on the ground that the description of the 
documents as appearing in the schedule was inconsistent with the 
claim of privilege (/). 

Upon the second point, the Lord Chancellor expressed his assent 
with the doctrine of the Court of Appeal, that the right to 
discovery had not been enlarged by the Judicature Act (^), but, 
with the exception of Lord Fitzgerald, who expressed con- 
siderable doubt upon the subject {h\ the point was not noticed 
in any of the other judgments. Lords Bramwell and Fitzgerald 
also forcibly pointed out that the rule that the plaintiff must 
recover on the strength of his own title applied to all actions, 
or at least to all actions to recover property in the possession of 
the defendant, and that there was nothing in public policy to 
deprive the plaintiff of his ordinary right of proving his own title 
by the lips of the defendant (t). In the meanwhile, in accordance 
with the decisions of the Court of Appeal, Chitty, J., in Ford v. 
Daniell (Jc), refused to order an affidavit of documents from the 
defendant in a similar action, expressly dissenting from the 
decision of the Common Pleas Division in New British Co. v. 
Peed (Z), and his decision was affirmed by the Court of 
Appeal (m). Before the order in the latter case, however, was 
drawn up, the House of Lords had reversed the decision in 
Lyell V. Kennedy f and the Court of Appeal, accordingly, reversed 
their previous decision and allowed the appeal {n). 

The doctrine that the right to discovery is unaffected by the 
Judicature Acts has also been recognised in the recent case of 
Hunnings (or Hemmings) v. Williamson (o), where it was held that 
the plaintiff in an action for penalties alone is not entitled to an 
affidavit of documents from, or to interrogate, the defendant, on 
the ground that a Court of Equity would not have given discovery 



(d) 62 L. J. Ch. 385 ; 8 App. Cas. 217. 

(e) V, ib, 387, 391. 

(/) See per Lord Selbome, L. C, ib. 392. 

(g) Ib. 390. 

{h) Ib. 396. 

(i) Ib. 393-5. 

(k) 47 L. T. 575. 

(I) 3 C. P. D. 196. 

(m) L. J. (N. C.)22. 

(n) W. N. 1883, 27, 62. 

(o) 10 Q. B. D. 469, 462. 
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in a suit, where the whole object was to convict the defendant in a Addenda. 

penalty ( p). The effect of these decisions is, as pointed out by 

Stephen, J., in the case last cited, to add to the word '' interroga- 
tories " in Order XXXL, r. 1, the words '' such as would have been 
allowed in the Court of Chancery *' {q\ and that when the whole 
object of the action is to obtain a penalty, no interrogatories are 
allowed ; but in other cases, where there is some other object 
allowing of interrogatories being administered (as in Fisher v. 
Owfn (r)), the person interrogated cannot refuse to answer (<). 

In Kennedy v. Lyell (^), which was a cross action between the same Kennedy t. 
parties as the ejectment action of LyeU v. Kennedy y in which the ^V^ 
former defendant sought to recover penalties from the former Information 
plaintiff, under the Statute 32 Hen. 8, c. 9, for buying a pretended P«>c«red for 
title, the defendant in support of his defence, administered to the ^^Z^^^ 
plaintiff very lengthy and minute interrogatories, characterised by j^ . . ' 
Baggallay, L. J., as oppressive (w), with the object of proving the pedi- ijetween 
gree of the persons from whom his title was derived ] asking not confidential 
mere simple facts, such as the fact or date of the death of parti- commonica- 
cular persons, but questions involving a considerable amount of *^°^J ^^^. 
almost legal inference as regarded the degrees of relationship of the ^^^ " ° 
several parties referred to (x), such as whether particular persons 
were not the last of their race, and if not, who else was then 
living, whether So-and-so were co-heire&ses, &c. 

To some of these interrogatories, the plaintiff by his further 
answer, as to the sufficiency of which the question arose, de- 
clined to answer on the ground that he had no personal knowledge 
of the matters inquired into, and that such information as he had 
received in respect of the said matters had been derived by him 
from information procured by his solicitors, or their agents, in and 
for the purpose of defending his title to the hereditaments claimed 
in the original action. The question was first argued before Jessel, M. 
K., and Lindley, L. J., who, without deciding it, expressed opinions in 
favour of the privilege (y), and finally came before a fresh Court com- 
posed of Baggallay and Cotton, LL. JJ., who also held the answer suffi- 
cient. Upon the second argument, it was not disputed that if writ- 
ten or verbal reports had been made to the solicitor, or by the 
solicitor to the plaintiff, of the results of those inquiries, those re- 
ports themselves would have been privileged {z)y but it was con- 
tended that the privilege did not extend to facts included in or 
learned from such reports, and a number of cases were cited, the 

{p) See Chadimck v. C, 22 L. J. Ch. 329. 

(fj) 62 L. J. Q. B. 276. In Lyell v. Kennedy, H. L. (52 L. J. Ch. 385), Lord 
Fitzgerald expressed an opinion, that since the Judicature Acts, discovery could 
be enforced in such a case {ib. 395). 

(r) 8 Ch. D. 645. This distinction can hardly be considered satisfactory. 

(a) Ib. 

it) 48 L. T. 455. 

{u) V. ib. 458. 

(x) See;7er Baggallay, L. J., i6. 458 ; per Cotton, L. J., ib. 462. 

(y) Ib. 456 (a). 

(s) See Churlon v. Fi'ewen, 2 Dr. & Sm. 390 ; WcUsham v. Stainton, 2 H. 
& M. 1. 



XXXVl 



ADDENDA. 



Addenda. 



most material of which will be found in the judgment of Cotton, 
L. J., cited below. Baggallay, L. J., after intimating his inclination to 
agree with the distinction contended for by the defendant if the 
interrogatories had been confined to simple matters of fsu^t, dwelt 
upon the complex and oppressive nature of the interrogatories put, 
and finally treated the case as coming within the privilege attaching 
to evidence obtained by the solicitor after litigation, citing and 
approving of that portion of the judgment of Jessel, M. R., in 
Wlteeler v. LeMarchant (a), which deals with that class of privilege. 
Cotton, L. J., after distinguishing the cases principally relied on 
by the appellant (6), as either proceeding upon the principle that 
no communication made to a solicitor by his opponent can be 
confidential, such as Spencely v. Schulenburgh (7 East, 357), 
Desborough v. Bawling (3 Myl. & Cr. 515), Gore v. Bowser, (5 De 
G. & Sm. 30), Baker v. L. dh S. W, R. (L. R. 3 Q. B. 91), and F<yrd 
V. Tennant (32 Beav. 162) (c), or as being cases where the informa- 
tion sought was as to facts patent to the senses, as in Broum v. 
Foster (1 H. & N. 736), and Satvyer v. Birchmore (3 Myl. & K. 
572), including things heard with the ears, said («?):" Of course, the 
information received by the solicitor is in one sense a fact heard by 
the ears at the time, but the question is whether he (i.e,, the client) 
is bound to communicate the result of the inquiries made by the 
solicitor if communicated to him in that way. The privilege is in 
consequence of the employment of the solicitor in this confidential 
way in order to obtain materials for the defence. If the client is 
told of that, it is protected and privileged, if it is not merely the 
statement of a fact known and patent to the senses, but is that 
which is the result of the solicitor's mind working upon and acting 
as professional adviser with reference to facts which he has seen." 
Then, after pointing out that the questions in the present case 
were questions, <* not of facts patent to the semes, hut of the probable 
results of and inferences from other facts which would be patent to 
the senses, seen by the eyes or heard by the ears " (dd), he con- 
cluded by saying : " Having regard to the necessarily privileged 
way in which the solicitor was employed on behalf of his client for 
the purpose of protecting his interest and obtaining evidence, either 
for his attack or for his defence against the attack upon him, in my 
opinion the plaintiff is not bound to disclose any information given 
him by his solicitor as to inferences which he draws, or as to the 
effect on his mind of what he has seen or heard, any more than he 
would be to produce, as a whole, necessarily confidential reports 
made to him, either in writing or verbally, as to the result as a 
whole of the inquiries which he has made." (e) The case therefore 
in no way trenches upon the privilege attached t6 confidential 



(a) 17 Ch. D. 675, 682. 

(b) Jb. 461-2. 

(c) See also Perry v. Smith. 9 M, ^ W. 681 : fFeeks v. Argent, 16 
16.817. ^ . 

{d) lb. 462, 
(dd) lb. 
{e) lb. 
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communications between solicitor and client, or to "materials Addenda, 
for the brief," but recognises, and apparently approves, the distinc- 
tion between matters of confidence and matters of fact, com- 
municated between solicitor and client, provided the disclosure 
sought is confined to such matters of fact alone, and not extended 
to the construction which may have been put upon or the inference 
drawn by the solicitor from such facts. 

In Kearsley v. Philips {ee), it was decided, by the Court of Ap- Keardey v. 
peal, aflBrraing the decision of the Queen's Bench Division (/), in ^^♦^*P*- 
accordance with the old case of Murray v. Walter (^), decided by Possession 

Lord Cottenham in 1839, that the possession necessary for the J Purpose 

, . . « J . 1 . 1 • "^ . 1 of production, 

production of documents bemg a sole possession, a party who 

objects to give production upon that ground is not bound to apply 

to the co-owner for liberty to produce, or to state in his affidavit 

that he has done so and been refused (h). 

In Roe V. New York Association Press and Dekker (i), the import- Production of 

ant question arose, upon which strong opinions had been expressed documents 

by the Court of Appeal in Wehh v. East {k), viz., whether produc- excused on 

tion of documents can be refused on the ground that they would f^Sency to 

tend to criminate the party producing. The action was for libel, criminate. 

and in his affidavit of documents the defendant objected to pro- porm of 

duce certain documents (admitted t*^ be relevant), which were objection. 

described by letters and bundles in the mode common since the 

cases of Taylor v. Batten {I) and Beuncke v. Grahame (w), on the 

ground that the production mighty to the best of his information and 

/belief tend to criminate him, 

I For the plaintiflfl it was contended (1) that the objection came 

/ too late after the existence of the documents and their mate- 

^/ riality had been admitted, (2) on the authority of the dicta in 

Wehb V. East, that no such privilege existed, and (3) that it was 

not sufficiently claimed. The defendant relied upon RUl v. Camp- 

hell (w), decided before the Judicature Acts, and upon the latter 

point, on the recent case of Lamb v. Munster (o). None of the 

equity cases loere cited. 

The Court (Grove and Smith, JJ.) held, (1) that it was not 

too late to claim the privilege if it existed ; (2) that Hill v. 

Campbell, by which they were bound, established the existence 

of the privilege, notwithstanding the doubts expressed by the 

Court of Appeal in Webh v. Ea^t ; but (3) that the affidavit was 

insufficient, as not distinctly stating that the production umidd 

tend to criminate ; and they distinguished Lamh v. Munster, as 

{ee) 10 Q. B. D. 465. 
( / Ih. 36. 
{g) Cr. & Ph. 114. 

\h) Tlie Court below laid considerable stress on the fact that the documents 
were the party's muniments of title {ib. 36). 
(t) LXXV. Law Times, 31. 
{k) 5 Ex. D. 108. 
(Q 4 Q. B. D. 86. 
(w) 7 lb. 400. 
(n) L. K. IOC. P. 222. 
(o) 10 Q. B. D. 110, 
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cannot be 
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being a case where the libel was set forth, and the defendant was 
' asked whetiier he had published it, which must obviously tend to 
criminate, whereas, in the present case, the defendant alone could 
know the contents of the documents which were in his possession, 
and whether or not their production would tend to criminate 
him. Accordingly, leave was given him to file a further afiSidavit 
in support of the claim of privilege. 

The case of Westinghoiue v. Tfte Midland Railvoay Co, (p) fur- 
nished a fresh illustration of the limitations put upon the second 
branch of professional privilege, i,e., information procured by the 
party in contemplation of litigation, and in its facts considerably 
resembled Anderson v. The Bank of British Columbia (q). The 
defendants had objected to produce certain documents, on the 
ground that they consisted of letters and reports written and 
made by their officials and advisers tvith a view to possible litiga- 
tion, and, in the event thereof, to be svhmitted to their solicitors, 
and that such letters and reports had, in fact, been so submitted. 
Upon a summons being taken out for their production notwith- 
standing the objection, the defendants made a further affidavit 
claiming in substance fur the documents that they had been pre- 
pared after a threat of litigation on the part of the plaintiff, and 
not in the ordinary course of business, but not showing that they 
had been prepared under the advice of the solicitors, or with a 
view to the particular litigation, which did not commence until a 
year after what the defendants professed to regard as a threat of 
litigation. Bacon, V.-C, ordered production, on the ground that 
there had been no threat of litigation, and the Court of Appeal 
(Baggallay and Lindley, LL. JJ.) affirmed his decision, holding the 
claim of privilege to be insufficient, even assuming that there had 
been such a threat, and Baggallay, L. J., said : — " The first affidavit 
does not specify what future litigation was expected, or that the 
documents were submitted to the defendants' solicitors in conse- 
quence of the advice given to the defendants (r). It was only in 
case there should be some future litigation that the documents were to 
be so submitted. That is not a sufficient ground of privilege." It 
will be observed that it was not shown that the documents, though 
ultimately laid before the solicitor, were prepared with the bmd 
fide intention of being laid before him (a), and that more than a 
year had elapsed between their coming into existence and the 
commencement of the litigation against the party who procured 
them, which raised a strong inference to the contrary. 

The practice with regard to obtaining discovery of documents 
by an adverse litigant from an official liquidator, when litigating 
on behalf of a company in winding-up, has been laid down by the 



{p) 48 L. T. 98, 462 (C. A.). 

{q) 2 Ch. D. 644. 

\r) This is unnecessary if bond fide prepared for the purpose of being laid be- 
fore the solicitor {v. post, ]>. ^O). 

{s) See Sotuhwark Waicr Co, v. Qxuck^ C. A. 3 Q. B. D. 315. In that case 
the documents were prepared by the plaintiff ; in the present case by the 
defeiuicknt. 
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Court of Appeal in a recent case (t\ where it was decided that an Addenda, 
ofi&oial liquidator is not in the position of an ordinary litigant, ~ ; ~~ 
aud cannot, on account of the expense and delay which would be 5™^!^^ ^ 
occasioned, be called upon for an affidavit of documents under except under 
ordinary circumstances, but that it is his duty to offer his opponent special 
inspection of any document on which he (the liquidator) relies, or circum»tance8. 
which his opponent desires to see, a duty which the Court will 
enforce from him, as being its officer. Application should be 
made to him, therefore, before invoking the aid of the Court, and 
an order for discovery will not be made unless there is some good 
reason for mistrusting him or for supposing that he is trying to 
keep back documents {u). 

In Fonsonhy v. Hartley (x), which was an action by the lord Ponsonby v. 
against the tenant of a manor to enforce a right to the minerals Hartley, 
under the tenant's land, the question was whether the plaintiff was Reasonable 
entitled to the production of documents fully alleged by the defen- grounds for 
dant to relate solely to his title to the land in question. For the distrusting 

claim oi 

defendant it was contended that the rule in ejectment that the privilege, 
plaintiff cannot obtain discovery of the defendant's title-deeds 
applied, but Pearson, J., ordered production on the ground that 
the rule had no application to such a case as that before him, 
where the defendant's title to the surface was admitted, and 
the only dispute was as to the mines. The Court of Appeal, 
after inspection of one of the documents in question, came 
to the conclusion that it did not tend to support the title of the 
plaintiff, and that the affidavit of documents claiming privilege 
for all the documents on this ground was to that extent inaccurate, 
and, consequently, could not be relied on as to the other docu- 
ments {y). They, therefore, affirmed the order of the Court below, 
though on a different ground (yy). 

Several important points of practice have also been decided. Prettney v. 
In Prestney v. 3fayor, o&c, of Colcliester (2), the indulgence shown Mayor of 
in the case of trade-books in constant use in permitting inspection Oolckeder, 
of them to be given at the place where they are kept, instead of Practice a^i to 
at the office of the producing party^s solicitor, was extended to P^*®® °? 
the case of the chartera and muniments of the defendants, on ^^^^^ 
accoimt of their great age and value, their bulk, and their liability 
to destruction, leave being reserved to the inspecting party to apply 
for any additional costs occasioned him thereby. 

In Mitchell v. The Barley Main Colliery Co, (a) it was held, in Costs of inspec- 
accordance with a previous decision (6), that there is jurisdiction ^^^^ ^^ ^ 
to order prospectively the costs of an inspection of property to be p^l^iygiy 
paid by the party inspecting, and that such an order is a discre- and are * 

discretionary. 

(t) Be Mvtual Society, 22 Ch. D. 714, affirming the decision of Chitty, J. 
\u) lb. The application was by a director charged with misfeasance under 
8. 165 of the Companies Act, 18'62. 
(x) W. N. 1883, 13. 

(y) See A.-O. v. Emerscm, C. A., 10 Q. B. D. 191. 
{yy) W. N. 1883, 44. 

(«) 62 L. J. Ch. 346 ; W. N. 1883, 41 ; affirmed in C. A. (XX7II. S. J. 552). 
(a) 10 Q. B. D. 457. 
(6) ricary v. O. N, B., 9 ib. 168. 
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Addenda, tionary one, and cannot, therefore, be appealed from, without 

r~ leave. Lastly, in Ballard v. Tondinson (c), it was decided that 

be enterelTin ^''^^''^ made in Chambera must be duly entered (d) in order to 
order to be their being enforced by attachment. It may be remarked that, 
enforced by by a recent rule («), simple orders for further time for giving dis- 
attachment covery need not be drawn up unless otherwise directed. 
Order for ^^ ^^^V ^' Sadley (/) Fry, J., held (1) that an order, under a 

delivery np of judgment for specific performance of an agreement of sale, for the 
documents is production of the documents relating to the property in question, 

XXXI ^"^'l ^^ ^^^^^° r. 21 of Order XXXI., so that service of it upon the 
. ' ' * solicitor of the party was sufficient to found an application for an 
noticTof attachment for disobeying it, and (2), in accordance with several 

motion for previous decisions, that in an action service of notice of motion for 
attachment an attachment upon the solicitors of the party sought to be attached 
npon BoUcitor. ^as sufficient. 

The distinction recognised in Kennedy v. Lydl [g) is further 
illustrated by the recent case of Favitt v. North Metropolitan 
Tramways Co. (h), where it was decided that discovery of the facts 
of a case cannot be withheld on the ground that the party inter- 
rogated first learned them through his solicitor in getting up his 
defence. 

(c) 31 W. R 668. 

{d) See Consol. Ord. XXXV., r. 32. 

(e) Rs. S. C, May, 1883, r. 10. 

(/) 22 Ch. D. 571. 

Ig) 48 L. T. 455. 

{h) W. N. 1883, 100. 
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DISCOVERY. 

CHAPTER I. 

INTRODUCTORY. 

The origin of the jurisdiction of the Court of Chancery to ohap. i. 
grant discovery, i.e., the discovery of evidence, is thus de- Origin of billa 
scijibed by Lord Langdale, M. R. (a) : " From the mode of pro- °* diicoyeiy. 
ceeding at common law, a man with the full knowledge of 
facts which would show the truth and justice of the case, may, 
by concealing those facts within his own breast, and merely 
for want of disclosure or evidence, succeed in recovering a 
demand which he knows to be satisfied, or in resisting a de- 
mand which he knows to be just. This conduct is by 
Courts of Equity considered to be against conscience ; and 
they accordingly enable the party in danger of being 
oppressed by it to obtain from his adversary a discovery 
of the facts within his knowledge or belief, by filing a 
proper bill for the purpose ; and by the general rule a 
defendant to a proper bill of discovery is bound to make 
a complete disclosure of everything he knows or believes in 
relation to the matter in question. According to the general 
rule, he is not to withhold anything. Almost every bill of 
discovery contains * * * a charge that the defendant has in 
his possession or power papers relating to the matter in 
question, and calls upon the defendant to set forth, as 
part of the discovery he is required to make, either the 
contents of the papers, or a list of the papers, in order to 

(a) 1 Keen, 849 seq, 

B 
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OHAP. I. their production ; and by the general rule the defendant is 
bound to produce (as part of the discovery he is required 
to make, and to complete his answer, which would otherwise 
be imperfect) all the papers which he admits to be in his 
posssession, and to relate to the matters in question." 
" However disagreeable it may be .to make the disclosure, 
however fatal to the claim upon which he may have insisted, 
he is required and compelled, under the most solemn sanc- 
tion, to set forth all he knows, believes, or thinks in relation 
to the matters in question " (6). Following its own rules as 
applied to actions at law, the Court gave a similar remedy 
where there was a suit in equity, so that every bill for relief 
was a bill for discovery also incidental thereto (c), and in 
process of time the Legislature thought fit to get rid of the 
necessity of resorting to Courts of Equity for discovery by 
empowering the Common Law Courts to give discovery in 
common law actions (d). 

The functions of discoveiy (in the wider sense of the 
word) are threefold, viz., (1) to obtain discovery properly so 
called, i.e., information as to matters known to the party 
interrogated and not known to the party interrogating, 
which are material for him to know ; (2) to obtain admis- 
sions obviating the necessity of proof aliunde and saving 
trouble and expense ; and (3) to ascertain the nature 
of the case set up by the opposite party (e). 
Jurisdiction of Since the passing of the Judicature Acts, 1873 and 1875, 
Supreme Court discovery is obtainable, either by means of an action 
covery. for discovcry only (/) (corresponding to the former bill of 

discovery), or the interlocutory processes of interrogatories 
and discovery of documents (according to the nature of the 
discovery sought) (g), in every division of the High Court of 
Justice to the same extent as it would formerly have been 
obtainable in the Court of Chancery, by bill of discovery 
or otherwise, the jurisdiction of that Court being now 
transferred to the High Court of Justice {h). Thus, discovery 

(h) Per Lord Langdale, M. R., 8 Bear. 34. 

(c) Seeder Jessel, M. R., 9 Ch. D. 655 ; W. pi. 11. 

(c2) See 14 & 15 Vic. c. 99 s. 6, and C. L. P. Act, 1854, ss. 50 seq. ; per 
Jassel, M. R. , ubi sttpra. 

(«) See A. Q. v. QnsUll, C. A., 20 Ch. D. 519. 

(/) Ord. XIX. r. 8, r. post, p. 3. 

{g) Ord. XXXI. 

\h) S. C. J. Act, 1873, 8. 16; Ramsden v. Brearley, W. N., 1875, 199 ; 
see Buatros v. White, C. A., 1 Q. B. D. 423, 426. 
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of the name of the printer or publisher of a newspaper, ohap. x. 
which, under the 6 & 7 Wm. IV. c. 76, s. 19, before the passing 
of the Judicature Acts, could only have been obtained in 
equity by filing a bill of discovery (i), can now be obtained by 
administering interrogatories in any action for libel in the 
High Court (ifc). 

In Revenue matters, the old jurisdiction is expressly 
retained (l). And, therefore, in informations in such matters, 
discovery must be obtained by the old process of bill and 
answer (m). 

Actions for discovery, therefore, are no longer neces- Actions for 
sary in aid of proceedings actually pending in the High ^^'^^^ ®^ ^* 
Court, where the same result can be obtained in each 
division of that Court by means of the above-mentioned 
interlocutory proceedings (n), taken in the course of the 
general proceedings for relief and ancillary thereto; but 
they may still be resorted to in aid of contemplated proceed- 
ings in the High Court (o), or proceedings before other Courts, 
foreign or colonial (p), or tribunals which cannot of them- 
selves enforce the discovery sought, such as arbitrations (g). 

Every suitor in the Supreme Court of Justice, whether aenerai right 
individual, corporate body, or foreign sovereign or state, is ^ discovery, 
entitled to get, and with the exception (for reasons of state) 
of the sovereign of this country, and the Attoraey-General as 
representing the sovereign, liable to give discovery (r), but a 
party is not disabled from suing because you cannot get dis- 
covery from him at all or effectively (s). From an infant, a 
lunatic, trustee, or executor, wholly ignorant of the occur- 
rences which are the subject of the suit, no practical dis- 
coveiy can be obtained, and yet they can maintain a suit. 
The Court will, however, do its best to secure to the opponent 

(i) See Dioson y. Enoch, L. R. 12 Eq. 394 ; Botodler v. Allen, 89 L. J. 
C. P. 317. 

{h) Ramsden r. BrearUy ; Lefroy v. Bumside, 4 L. R. Ir. 340. 

(0 Rs. April, 1880, r. 54. 

(m) See A. G. v. Emerson, C. A., 52 L. J. Q. B. 67 ; 10 Q. B. D. 191. 

(n.) Sea Ramsden v. BrearUy, supra (compare with Bawdier v. Alien, 
89 L. J. C. P. 317, as showing the effect of the Jud. Acts) ; Lefroy v. Bum- 
side, 4 L. R. Ir. 340. 

(o) See Orr t. Diaper, 4 Ch. D. 92 (action by owners of trademarks against 
ihippers of counterfeited goods to discover names of consignors). 

(p) See Reiner v. Lord Sali^mry, 2 ib. 378. 

Iq) See Ainsimrth v. Starkie, W. N. 1876, 8, wid post, p. 177. 

(r) See per Wood, V.-C, L. R. 2 Eq. 664 ; post, pp. 163 seq. 

(8) See CT. S. v. Wagner, L. B. 2 Ch. App. 582. 

B 2 
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LAW AND PEAOTICB OF DISCOVERT. 



OHAP. X. 



No diflcovery 
from Crown or 
Attorney- 
General. 



Law of dis- 
covery same 
as before 
Judicature 
Acts. 



such defensive discovery and relief as he may be entitled 
to (t). 

Again, the right of discovery is not always mutual; thus, 
the suppliant in a Petition of right is liable to give discovery 
at the instance of the Crown though not entitled to obtain it 
himself (u), (apparently because of the technical difficulties 
which stand in the way of obtaining an answer from the 
Sovereign (x)), and it has been held that the defendant in an 
information is not entitled to production of documents from 
the relators or the Attorney -General, on the ground that the 
former were merely parties as security for the costs of the 
information, and that the position of the latter, as represent- 
ing the Sovereign, rendered it improper to require him to 
produce them (y). In such a case the proper course is to 
apply to the Attorney-General himself for the information 
not upon oath, and in one case the information was stayed 
until certain documents had been produced (not upon oath) 
from one of the public offices {z), while in another, a bill 
against the Attorney-General was ordered to be taken pro 
confesso for default of an answer (a). 

The Judicature Acts make an alteration of procedure 
merely, and not an alteration of the law, and if there was no 
right to file a bill of discovery, or to administer interrogatories 
before the passing of those Acts, there is no such right 
now (6). Similarly, they do not enable a party to decline 
answering an interrogatory or giving discovery on any ground 
on which he could not have declined doing so before. The 
right of discovery remains the same (c). Where there is any 
conflict or variance between the rules (i.e., doctrines) of 
equity, and the rules of the common law with reference to 
the same matter, the rules of equity are to prevail unless 
otherwise provided {d) ; consequently, the law and doctrines of 
discovery are now the same as they formerly were in the 

(0 deeper Lord Cairns, L. J. ib, 594-6 ; per Wood, V.-C. ib. 2 Eq. 665. 

{u) Thoyruis v. Jieg., L. R. 10 Q. B. 44 : Tomline v. The Qiuen, 
4 Ex. D. 252. 

(x) Ib. 

(V) A, G, r. Clapham, 10 Hare, App. Ixviii. ; Dan. 1682. Relators seem 
now to be in the position of ordinary plaintiffs (Ord. I. r. 1). 

(z) A. 0,Y, Brooksbank, 1 Y. & J. 439. 

(a) Feto V. J. G., ib. 509 ; Deare v. A. G., 1 Y. & C. 197. 

(6) P^r Jessel, M. R.,20 Ch.D.489 ; ffunnr/igs v. Williamson^lO Q. B. D. 459. 

(c) See A. G. v. GaskUl, C. A., 20 Ch. D. 519. 

{d) S. C. J. Act, 1873, 8. 25, sub-s. 11 ; cf. Bustros v. WhUe, C. A. 
1 Q. B. D. 423 ; Atherley y. Harvey, 2 Q. B. D. 524 ; BewicJie r. Graham, 
C. A., 7 ib. 480. 
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Court of Chancery (e), and the decisions of that Court should ohap. i. 



he looked to in order to ascertain the principle on which the 
Court is now to act (/). 

The practice as to discovery is no longer regulated byI^*iceaato 
the ordera of the Court of Chancery, or the Common Law ^^^•^^ 
Procedure Acts, or the custom or practice of the former 
Common Law Courts, but is a new intermediate practice 
depending upon the Orders and Bules framed under the 
Judicature Acts, (which follow the extended principles of the 
Court of Chancery, rather than the narrower practice of the 
Courts of Common Law (g)), supplemented, where no special 
provision is found therein, by all such forms and methods of 
procedure existing formerly in those Courts as are not incon- 
sistent with the Acts or Rules (h) ; and in all cases within the 
Acts where no special steps in proceedings are prescribed, the 
proceedings are to be as nearly like as they can to analogous 
proceedings before those Acts (k). If there is provision made, 
there is an end of the old practice, and that provision only ap- 
plies {I), but, subject to the rules, the old practice remains, 
a very large body of which was left unprovided for by the 
rules (m). 

Where, owing to the silence of the new orders on a point 
of practice, it becomes necessary to fall back upon the old 
practice, and there is a variance in that particular case 
between the practice of the former Chancery and Common 
Law Courts, that practice is to prevail which is considered by 
the Court of Appeal the more convenient (n). 

The rules do not confer any new, or take away any old, 
right to discovery, being mere nales of procedure and not 
intended to alter the law of discovery or the rights of 
practice (o), but only regulate the period within which, the 

(«) V. supra, and per Field, J., 10 Q. B. D. 41. 

(/) See per Brett, L. J., ib, 466. 

(g) See per Bretl^ L. J., 6 Q. B. D. 668 seq,; 20 Ch. D. 405 ; per Jessel, 
M. R., 9 ib. 656. 

{h) Jud. Act, 1873, 8. 23 ; ib. 1875, s. 21, and Sched. 1 ; per Jessel, M. R., 
» Ch. D. 654. 

(k) ^eper Brett, L. J., 8 Q. B. D. 477. 

{I) Per Jeasel, M. E., 9 Ch. D. 664 (see per eund,, 20 i6. 626) ; per 
Lindley, L. J., t6. 630. 

(w) See ^wjT Jessel, M. R., 8 Q. B. D. 146. 

(n) See iHjr Jessel, M. R., 20 Ch. D. 243 ; Newbiggin Gas Co. v. Armstrong, 
IS ib. 310 ; Nurse v. Dumford, ib. 764 ; SmUh v. Day, 44 L. T. 217. 

(o) See A. G. v. GaskiU, C. A., 20 Ch. D. 619 ; Lyell v. Kennedy, C. A. 
t&. 464; 8. c. 52 L. J. Ch. 385 (H. L.) ; Hunnings r. fFilliainson, 10 
Q. B. D. 458. 
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LAW AND PEACTICE OF DISCOVEEY. 



OEAP. I. 



Gonstniction 
of rules and 
orders. 



Common law 
decisions. 



mode in which, and the time at which discovery which could 
have been obtained before is to be obtained now (p). 

The rules dealing with discovery being mainly founded 
upon the practice of the former Court of Chancery, and in 
many instances almost verbally identical with the rules laid 
down for that Court, must necessarily receive the same inter- 
pretation (g), even though the wording of them may in some 
instances diflfer very little from that of the previous Common 
Law enactments (r). 

The decisions in the Common Law Courts, so far as they 
proceeded, not upon the rules of equity, which appear to have 
been not unfrequently misunderstood in those Courts, but upon 
the powers conferred upon the judges by the C. L. P. Acts, 
1854, and the discretion assumed by them thereunder in 
granting discovery, are no longer authorities as to granting 
discovery under the new procedure (s). 
Applications in Applications in matters relating to discovery, should, as a 
discovery. j-^jg^ ]^g made by Summons in Chambers (t), and to a Master 
in the Queen s Bench Division (it), the Chief Clerk of the 
Judge to whom the action is attached, in the Chancery 
Division (uu), a judge or (by consent) a registrar, in the 
Probate etc. Division (x), and the Registrar, where the action 
is proceeding in a district Registry (xx). 



(p) Sqq per Brett, L. J., 20 Ch. D. 491. 

(q) See Biistros v. White, C. A., 1 Q. B. D. 423 ; Anderson v. Bank of 
Brit, Columbia, C. A., 2 Ch. D. 644 ; per Pollock, B., 7 Q. B. D. 406. The 
rules as to discovery from corporations, &c., are borrowed from the C. L. P. 
Act, 1854, s. 51 (see Wilson v. Church, 9 Ch. D. 552). 

(r) See per Jessel, M. R., 2 Ch. D. 654 ; per Mellish, L. J., ib, 658 ; 
Bustros V. White ; Atherley v. Earvey, supra, 

{s) See^HJy Jessel, M. R., 2 Ch. D. 654. 

{t) See Wilson v. Church, 9 Ch. D. 562 ; Freason v. Los, 26 W. R. 138. 
The exceptional cases are noticed in their places as they occur. 

(w) Ord. LI v. r. 2, as amended by r. 4 of Rs. S. C, Nov. 1878. 

{uu) Dauvillitr v. Myers, 17 Ch. D. 346. 

(») Ord. LIV. r. 2. 

{XX) Ord. XXXV. r. 4. 



CHAPTER II. 

Of THE PROCEEDINGS IN WHICH AND THE PARTIES 
BETWEEN WHOM DISCOVERY IS OBTAINABLE. 

Discovery can only be obtained in dvil proceedings (a),t.«., ohap. ii. 



proceedings for enforcing a civil right or claim, including a Discovery only 
mandamus for the purpose of enforcing the payment of a o?>*aiiiabi« ij» 

ClYll DITOOGOQ' 

sum of money or other civil right (6), but not to aid the ings. 
prosecution of an indictment or criminal information, or 
the defence to it (c). 

Discovery by interrogatories is obtainable only in actions, Interrogatories 
i.e., civil proceedings between a plaintiff and a defendant ^^J^^^^J^*^^*^* 
commenced by writ (d), which include informations (other oppoaite 
than in Revenue matters) (e), and was formerly only obtain- P*^*®^- 
able as between parties to the record (/), i,e., plaintiffs 
and defendants, but is now, owing to the introduction into 
actions of counter claims and a new class of litigants styled 
" third parties," obtainable as between the following litigants, 
as being opposite parties (g), i,e,., parties between whom 

{a) W. pi. 10 ; cf. Htmninga v. Williamson,, 10 Q. B. D. 469. 
(6) See Quun r. AmbergcUe Ry. Co., 17 Q. B. 967, 968 ; Reg, v. Torh, dec. 
By., 19 L. T. 108. 

(c) W. pi. 10. 

(d) Jud. Act, 1873, s. 100. See, as to what proceedings are now to be taken 
by actions, Ord. I. r. 1. In the Court of Chancery, interrogatories could not 
have been delivered in a suit by claim (see Wing r. Harvey, 1 Sm. & Giff. 
App. X.). 

(«) A.Q,v. Shrewsbury Bridge Co,, 42 L. T. 79 ; v, ante, p. 3. 

(/) See Qii£en of Portugal v. Glyn, 7 CI. & F. 466. The case of actions on 
policies of marine insurance is an exception {v. post, p. 168). That interroga- 
tories cannot be administered to a non-party even though the real plaintiff, see 
Massey v. Jllsn, W, N. 1878, 240. Persons made parties to a suit by sup- 
plemental orders under 16 & 16 Vict. c. 86, s. 52, were parties for the purpose 
of discovery (Anon. 25 L. T. 0. S. 61). A next friend is not a party for 
discovery (v. post, p. 9). 

ig) See Ord. XXXI. rs. 1, 4, and 23; Molloy v. Kilby, C. A., 16 Ch. D. 
162. 
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*. n. an issibe is joined, and not merely parties having adverse 
interests (h) ; 

1. Flaintiflk and Third parties brought into the action 
to litigate a question or issue with them (gg), 

2. Defendants counter - claiming and persons made 
Defendants to such counter-claims, whether original de^ 
fendaots on the record or not (hh), 

3. Co-Defendants permitted to raise cross-claims, 
inter se (under Jud. Act, 1873, s. 24s, sub-s. 3 (i), and 

Ord. XVI. r. 17). 



Proceedings 
equiyalent 
to actions. 



Discovery is also obtainable to the same extent as in 
actions in proceedings which are in substance though not in 
form actions, as between the parties who are substantially 
in the position of plaintiffs and defendants therein, for the 
policy of the Court is to give the most ample means to 
every person who is before it to obtain discovery upon oath 
of every document or writing which may be evidence of 
title, or which enables him to establish a claim which he 
prefers before the Court (k) ; thus, it is obtainable in : 

1. Proceedings between an oflScial liquidator litigating on 
behalf of a company in process of winding up, and alleged 
shareholders, contributories, or creditors (I), 

2. Claims by creditors against estates in the course of 

(h) Seepir Cotton, L. J., t5. 164. 

Igg) Under Ord. XVI. rr. 17—21. Beny(m v. Godden, C. A., W. N., 1877, 
267 ; MacAllister v. BisJiqp of Jiochester, 6 C. P. D. 194, 207 ; MoUoy v. 
Kilby, supra; cf. Dent v. 2?., L. R. 1 Eq. 186 (under old practice). Such 
persons after being brought in are to be deemed parties (S. C. J. Act 1873, 
s. 24, sub-s. 8; Hornby v. Cardtoell, C. A., 8 Q. B. D. 329), and the defi- 
nition of ''defendant" in s. 100 is wide enough to include them. By a 
logical extension of the abov^ rule discovery should be obtainable as 
between a plaintiff or a fourth or subsequent party similarly brought in by 
the third party, if filling the position of a litigant as regards the plaintiff (see 
Fmoler v. Knoop, 36 L. T. 218 ; WUham v. Vatie, 49 L. J. Ch. 242 ; York 
Wagon Co. v. Newport Coal Co., 5 Q. B. D. 268). 

{hh) This follows from the position of a counterclaiming defendant who is 
plaintiff in all but the name, and w^hose counterclaim is in substance a cross 
ajctionj Winterfield v. Bradnum, C. A., 3 Q. B. D. 324). 

(i) See, as to when such cross-claims may be set up, Bagot y. Boston, 11 
Ch. D. 392 ; Mamer v. BrigJU, ib. 394, n. ; Butler r. B., 14 ib. 329. This 
is in accordance with the former Chancery practice (see Dan. 1682). 

{k) Per Stuart, V.-C, 9 Jur, N. S. 789. 

{I) Be Barnes BavJc Co., L. R. 2 Ch. App. 350 ; OoocKs case, 7 ib. 212 ; 
Be Nat. Funds Ass. Co. C. A., 24 W. R. 774 ; Be Alex. Palace Co., 16 Ch. 
"D. 5S ; Be Constantinople, <kc Co., 35 Beav. 349. See, however, Be Mutual 
Society, C. A., 22 Ch. D. 714. The reason for granting discovery in such 
cases is, that after the commencement of the proceedings no action can be 
brought, and, consequently, the suitor would otherwise be deprived of his 
right to discovery. 
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administration by the Court, and other claims under judg- chap. ii. 
ment (m), such claimants being in very much the same 
position as plaintiffs in an action (n). 

3. Interpleader issues (o), or feigned issues (p). 

Discovery of documents can be obtained, not only in Discovery of 
actions and proceedings equivalent to actions such as above documents 

^ , . . , . . ' . not confined 

referred to, but in all civiX proceedings (which include suits, to actions, 
petitions, motions, and summonses) (q), and, consequently, 
is not only obtainable as between plaintiffs and defendants, 
and other opposite parties, but, in the language of the rules 
by " any party " from " any other party " (r), which would 
apparently include "side by side parties." An official 
liquidator is not in the position of an ordinary litigant, and 
cannot be called upon for an affidavit of documents, except 
under special circumstances (?t), and a next friend is 
not a party for the purpose of discovery (s). Prior to the 
Judicature Acts, it was held to be obtainable by a person 
who had consented to be treated as a party to an action, 
and to be bound by the decision given in it, from a party 
to the action between whom and himself questions had 
arisen (ss), and from the claimant of property seized under a 
sequestration, an inquiry pro interesse suo having been 
directed (t). From the very nature of the case, however, 
it is only obtainable (before judgment) as between parties 
between whom issues or questions are to be litigated {u) 
(the only object of discovery being to assist the decision of 
some disputed question), or, at the least, having adverse 
interests, and seeking in some form or other relief against 

(m) See Rowcliffe v. Leigh, C. A., 6 Ch. D. 256 ; Groves v. <?., Kay, 
App. xix. ; Dan. 1683 ; v. post, p. 18, Diacoveiy after judgment. 

{n) Per Lord RomiUy, M. R., L. R. 5 Eq. 292. See also per Stuart, V.-C, 
11 W. R. 820. 

(o) See Ord. XXXI. rr. 19 and 23 (action or issue) ; White v. TFatts, 12 
C. B. N. S. 267. 

(jf) Scarth v. Williams, W. N. 1875, 218 ; Riccard v. Inclos. Comm. i 
E. & B. 329. 

{q) See Jud. Act, 1873, s. 100 ; discovery of documents could be obtained in 
a suit by claim { Wing v. Harvey, 1 Sm. & Giff. X. ), or a cav^e petition {Peyton 
V. Lambert, 6 Ir. Ch. Rep. 9). See Re Nat. Funds Ass. Co., 24 W. R. Hi ; Re 
Bo(ywirGold Co,, XXVI 1. S. J. 434 (winding-up petitions). 

(r) See Ord. XXXI. rs. 11, 12, 14 ; MacAUister v. Bishop of Rochester, 5 
C. P. D. 194, 207. See, as to what "party" includes, Jud. Act. 1873, s. 100. 

(rr) Re Mutual Society, C. A., 22 Ch. D. 714. 

(s) Re Corsellis, 52 L. J. Ch. 399. 

[ss) See Dent v. D., L. R. 1 Eq. 126. 

(0 Alton V. Harrison, W. N. 1869, 81. 

(m) See Jud. Act, 1873, s. 100 (definitions of Plaintiff and Petitioner). 
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II. each other, and not as between mere " side to side " par- 
ties (x). It is not obtainable therefore between : 



Inspection of 
documents 
referred to in 
proceedings. 



1. A defendant and a oo-defendant (unless permitted to 
raise cross-claims inter se) to an action or counter-claim (y), 

2. Defendants and third parties brought in by them {z), 
unless an issue is raised between them (a). If, therefore, a 
person who is made co-defendant with a plaintiflf to a counter- 
claim desires discovery from the plaintiflf in the original 
action, for the purposes of his defence, his proper course is to 
get himself made an opposite party by becoming a defendant 
to the original action, and so put himself in a position to 
obtain it (6). 

In petitions, motions, summonses, and other similar 
proceedings pending before the Court, production and in- 
spection of any documents referred to therein, or in the 
aflSdavits used in support thereof, can be obtained at the 
instance of the opposite party, or the Court or Judge may 
order it suo rrvotu (c) ; and by section 46 of the C. L. P. Act, 
1854, (which appears to be still in force) upon the hearing 
of any motion or summons (which includes in the former 
case an ex parte application for a rule nisi, as well as the 
hearing of an argument or showing cause) (d), the Court or 
Judge may, upon such terms as shall appear reasonable, order 
such documents as they shall think fit to be produced, the 
intention being that whenever during the progress of any 
proceeding or motion or summons at chambers, justice may 
be aided by the production of documents, or the examina- 
tion of witnesses, an order may be made for that purpose (e). 

{x) See per Jessel, M. B., 15 Ch. D. 164. 

(y) V. anUt p. 8 ; Molloy v. KUby, ib. 162 ; Dan. 1682. After judgment 
it is otherwise (v. post, p. 20). 

(2) Under Ord. XVI. r. 18. This would seem to follow from the fact that 
no relief is obtainable as between a defendant and a party from whom he claims 
eontribtUion, indemnity or relief over (seej?«r Mellish, L. J. 45 L. J. Ch. 113; 
Padwick v. Scott^ 2 Ch. D. 736). Such a party is, in fact, a side to side party 
with the defendant as against the plaintiff, whose claim they are equaUy 
interested in defeating. 

(a) See The Cartsbum, C. A., 5 P. D. 59 ; JEComby v. Cardwell, 30 W. R. 
263. 

(6) Per Jessel, M. R., 15 Ch. D. 163. 

(c) Ord. XXXI. rr. 11 and 14 ; Re Credit Co., 11 Ch.D. 256. «* Pleading" 
includes petition or summons (S. C. J. Act, 1873, s. 100) ; v. post, p. 122, 
** Inspection of documents referred to in pleadings or affidavits." 

{d) Morgan v. Alexander, L. R. 10 C. P. 184. 

(«) See Ashcroft v. Foulkes, 18 C. B. 261 ; per Lord Coleridge, C. J., L. R. 
10 C. P. 185. 
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Upon an application by a plaintiff to sign judgment under chap. ii. 
Order XIV., the defendant may be ordered to produce books 
or documents or copies of or extracts from them (/). 

It seems that, as a general rule, parties cannot be kept be- Parties for 
fore the Court merely'for the purpose of obtaining disLery ^^^ 
from them {g). The rule that a person implicated in a 
fraudulent transaction may be made a party to a suit im- 
peaching the transaction, for purposes of discovery and costs, 
is confined to cases in which the defendant fills the position 
of agent (including that of solicitor) or arbitrator (h), 

(/) Ih, r. 3. This provision is, as far as the writer is aware, a dead 
letter. 

{g) Berry v. Keen^ C. A., 26 Sol. Joum. 312 ; see per Baggallay, L. J., 
19 Ch. D. 336 ; perTiUsh, L. J., ib, 337; Wilton v. Church, 9 ib, 562. 

(A) Wdst V. WardU, L. E. 19 Eq. 171. 



CHAPTEK III. 



OF THE TIME AT WHICH DISCOVERY IS OBTAINABLE. 

CHAP. m. In order to confer a right to discovery, there must either be 

^^^' an action for that purpose or an action or other proceeding 

Stage at which {qy relief pending before the Court in which the discovery is 

uisCOVfiTV Ifl 

obtainable. sought (o), Thus, after an action has been refen-ed by con- 
sent to a referee for decision, the Court has no longer juris- 
diction to order discovery (aa). It is suflSicient, however, that 
there is an appeal pending at the time (&). 

The Rules empower a plaintiflf to deliver interrogatories, 
as of right, together with his statement of claim, and 
a defendant with his stateinent of defence, and either party 
to do so ai any time by leave (c), and authorise applica- 
tions for production of documents by any party at any 
time during the pending of the action or proceeding (d). It 
is well established, however, in practice that, (1.) the generality 
in this respect of the language used in Rules 11 and 12 of 
Order XXXI. must be restricted by reference to the pro- 
visions of Rule 1 (e) ; (2.) in the case of that rule itself, the 
object of permitting delivery of interrogatories as of right was 
to alter, to that extent, the previous Common Law Practice 
under the C. L. P. Act, 1854 (/), and especially to preserve 
the right which a plaintiflf possessed in the Court of Chancery 
of filing interrogatories with his bill, not to make their 
delivery at the earliest possible stages a matter of course in 

(a) Re Burton, Ac. Co., 81 L, J. Q. B. 62. Ord, XXXI. rs. 1, 11, 12, 14. 
Setpost, p. 18 {Discovery after JudgmerU), 

{aa) Penrice v. Williams, 31 W. K 496. 

(b) Be Nat. Funds Ass. Co., 24 W. R. 774. ; v. post, p. 177. 

(c) Ord. XXXI. r. 1. 

\d) lb. rs. 11—12 ; see also r. 14. 

(<) Cashin v. Craddock (No. 1), 2 Ch. D. 140 ; see per Chatterton, V.-C, 
1 L. R. (Ir.) 494. 

(/) Beeper Hellish, L. J., 1 Q. B. D. 444. 
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all actions ; and (3.) the period indicated by the rules as the OHAP. iii. 
proper one, in the great majority of cases, for obtaining dis- ^^^- ^- 
covery, is that intervening between the delivery of the 
defence and the close of the pleadings, or a reasonable time 
thereafter (g). 

The following propositions are submitted as the result 
of the rules and the decisions thereon, with regard to 
the earliest stage at which discovery is obtainable in 
actions : — 

1. As a general rule, in all actions, other than "Chancery Plaintiff not 
actions" (A), a plaintiff is not entitled to discovery 5^^*!^^^^ 
until a statement of defe'ivce has been delivered, or fore defence, 
the time for doing so has expired, because until then 
it is, in ordinary cases, impossible to see what the 
mattei-s in question are (i), or whether the discovery sought 
should not be postponed, on the ground that the right to it 
depends on the determination of some issue or question 
intended to be disputed, or that some issue or question 
should be determined before deciding upon the right (i), 
unless there are either pleadings showing the questions in 
dispute, or an aflfidavit disclosing a special case for discovery 
and production {I). Until defence, as a rule, you cannot tell 
that an application for discovery may not be either a mere 
fishing application, or an application which may be made 
merely for the purpose of swelling costs which it may be 
quite unnecessary to incur, or an application which may be 
futile on the ground that it may be acquiring information 
as to matter which, when the pleadings are more advanced, 
and when the parties know each what the allegation of the 

(gr) Cashin v. Craddock^ supra ; ffarhord v. Monk^ 9 Ch. D. 616 ; Union 
Bk. V. Manby, C. A., 13 ib. 239 ; Merckr v. CotUm, C. A., 1 Q. R D. 442 ; 
Qiiilter v. Heatley, C. A., 31 W. R. 330. 

(A) By "Chancery actions" are meant, not merely actions brought in the 
Chancery Division (see Davies v. Williams^ 49 L. J. Ch. 352), but such as 
would formerly have been only maintainable by bill in Chancery (see Dan. 
471 seq.)f and are now specially assigned to the Chancery Division (see Jud. 
Act, 1873, 8. 34, sub-ss. 2 & 3), as distinguished from Common Law actions, 
i.e., actions for damages or pecuniary compensation and for the recovery of 
land (see Rogers v. JoneSt 7 Ch. D. 345), which are assigned to the Queen's 
Bench Division (s. 34, supra). 

(i) Merder v. Cotton, C. A., 1 Q. B. D. 442 ; Hancock v. Guerin^ 4 Ex^ D. 
1 ; Dames v. Williams, 49 L. J. Ch. 352 ; Philipps v. P., (No. 2) 40 L. T. 
815 ; QuilUr r. Heatley, 31 W. R. 330 ; Gleary v. Fitzgerald, 1 L. R. (Ir.) 
492. This proposition must, so far as interrogatories are concerned, be read as 
subject to proposition 3, post. 

(k) See per Chatterton, V.-C, in Cleary v. Fitzgerald, at p. 495; post, p. 29. 

(l) Ib. ; per Denman, J., 40 L. T. 820. 
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OHAP. ni. 

Sect. 1. 



Except in 

"Chancery 

actions." 



Statutory 
right to 
deliver in- 
terrogatories 
with claim. 



Earlier dis- 
covery ob- 
tainable under 
special cir- 
cumstances. 



other is, may become perfectly clear and out of the way of 
litigation (m). A defendant in an action who has dispensed 
with a statement of claim and put in his defence will not be 
permitted to oppose an application for discovery or inspection, 
on the ground that no statement of claim has been delivered, 
as the indorsement on the writ of summons and the state- 
ment of defence will be taken as disclosing the questions at 
issue (n), 

2. In actions which are of the nature of Chancery actions 
par excellence (o), a plaintiflf is entitled to discovery da soon 
08 he has delivered his statement of claim (p), because in 
such actions there can be little or no doubt what the matters 
in question are, and even if his whole case should be admitted, 
he may want discovery to know if any other parties are 
interested (pp). 

3. In all actions, Chancery or Common Law, a plaintiff has 
under Order XXXI. Rule 1, a statutory right to deliver 
interrogatories together with his statement of claim, subject 
to the liability to have them struck out or postponed as 
premature or unnecessary under Rule 5 of that Order, unless 
some reasonable grounds for wanting the discovery at that 
stage are shown, it not having been intended to make the 
delivery of them a mere matter of course in all cases (g). 

4. Under vei^ special circumstances (of which some proof 
must be given by affidavit or otherwise), and by leave of the 
Coui-t, a plaintiff may obtain discovery at earlier stages than 
those above indicated (r). Thus, he may be allowed dis- 
covery before delivery of a statement of claim where 
absolutely necessary in order to enable him to present his 
case to the Court properly (s), or where the time for the trial 



(m) Per Dcnman, J., 40 L. T. 818. 

(n) See Chary v. Fitzgerald, L. R. (Ir.) 1 Ch. D. 492. 

(o) F. antey (h), 

Ip) Harbord v. Monk^ 9 Ch. D. 616 ; Union Bank v. Mariby, C. A., 13 ib, 
289 (redemption action). This is agreeable to the practice of the former Court 
of Chancery (see 15 & 16 Vict. c. 86, ss. 12 and 18, and Consol. Ord. I860, 
Ord. XL). 

{PP) Seejjcr James, L. J. 13 ih. 241. 

(q) Mercier v. CoUon, C. A., 1 Q. B. D. 442 ; Ocksley v. Eedfem, 61 L. T. 
123 ; Beal v. Pilling ^ 38 L. T. 486 (the latter cases show what will be con- 
sidered reasonable gi'ounds for so delivering them). In such a case the inter- 
rogatories will be struck out without prejudice to any fresh ones which the 
party may be advised to deliver {Anon. W. N. 1876, 39). 

(r) See Ord. XXXI. r. 1 ; Cleary v. Fitzgerald, 1 L. R. (Ir.) 492 ; Acheson 
V. Menry, Ir. R. 6 C. L. 496. 

(s) Beeper Hellish, L. J., in Mercier v. Cotton, supra, p. 445 ; Philipps 
V. P. (No. 1), 4 Q. B. D. 127, 140 ; Beal v. Pilling, supra ; Harbord v. 
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is drawing near (f). Similarly, discovery has been allowed OHAP. in. 
him at this stage where he is desirous of amending his state- ^°^* ^' 
Tnent of claim by adding parties or otherwise (u), or (which 
is the same thing) is ordered to give particulars of his claim, 
and cannot do so without discovery, because the necessary 
materials are in the possession of the opposite party {x) (but 
not merely on the ground that it would be troublesome to 
draw his statement of claim without getting discovery), or 
where he alleges fraud {y). In one case discovery was 
allowed (on affidavit) at this stage to ascertain whether it 
was worth the plaintiflfs while to proceed with his action {z), 
A strong case, however, must he made out for such an indul- 
gence, as the power might conceivably be used for very 
oppressive purposes (a), and the plaintiff may be required to 
show by affidavit what his cause of action is (6) ; the Court 
should be satisfied that it is assisting not a mere fishing or 
speculative case, but a case apparently resting upon some- 
thing like a fair and reasonable foundation for the com- 
mencement of an action on the part of the plaintiff (c). 

5. As a general rule, a defendant will not, in either a Defendant not 
Chanceiy or Common Law action, be allowed discovery ^y^ly before " 
until he has put in a statement of defenx^e (d), but, as in the defence, ex- 
case of a plaintiff, the existence of exceptional circumstances ^ciaTck- 
may entitle him to do so. Thus, he will be allowed to inter- cumstances. 

Moriky 9 Ch. D. 616 ; The MuHllo, 28 L. T. 374. Such cases occur more 
frequently in the Chancery than in the other Divisions (see^r Mellish, L. J., 
vM supra). According to the practice of the former Common Law Courts in 
such cases, a plaintiff was usually left to frame the best pleading he could 
with his present materials and amend afterwards when he nad got discovery 
(see Morris v. Parr, 6 B. & S. 203 ; Jones v. Pratt, 6 H. & N. 697). 

{t) Per Blackburn, J., 6 B. & S. 207. 

(w) Jones V. Turner, W. N. 1875, 239 ; Ockslei/v. Eed/em, LXI. Law Times, 
123 ; Hancock v. Lablache, 3 C. P. D. 202 ; T?ie MurUlo, 28 L. T. 374 
(interrogatories allowed before delivery of amended claim to ascertain necessary 
parties). 

(a; Per BramwelJ, L. J,, 4 Q. B. D. 131 ; per Denman, J., 40 L. T. 819. 

(y) Per Lindley, J., in Strong v. Tappin, W. N. 1876, 22 ; cf. Harhord v. 
Monk, 9 Ch. D. 616. 

(z) Acheson v. Henry, Jr. Rep. 5 C. L. 496 ; O^Connell v. Barry, 2 ih. 648. 

(a) Per Archibald, J., Anon. W. N. 1876, 63 ; and see|wr Lindley, J., in 
Strong v. Tappin, ib. 22 ; Philippsy. P. (No. 2), 40 L. T. 815 ; Morris v. Parr, 
supra ; re Hoover Gold Go., XXVII. S. J. 434. 

(b) lb. ; Croomes v. Morrison, 5 E. & B. 986. 

(c) See per Denman, J., 40 L. T. 818 ; Atter v. Willison, 7 W. R. 265 ; 
Stein v. Tabor, 31 L. T. 444. 

(d) Disney v. Longbourne, 2 Ch. D. 704 ; Webster v. Whewall, 15 ift. 120 ; 
see AugustinusY. Nerinckx, C. A., IQib. 14. This is in accordance with the 
former practice of the Court of Chancery (see 16 & 16 Vict. c. 86, s. 19—20, 
Small V. Lay, 22 L. T. 785, and cases cited post, p. 16) 



16 LAW AND PRACTICE OF DISCOVERT. 

CHAP. in. rogate a plaintiff before putting in his defence, and to have 
^^^^' ^' the time for doing so extended until after an answer has 
been given, or even before appearance, where such a course 
is calculated to save expense and further litigation by 
putting an end to the action (e), or where he is desirous of 
paying money into Court (/). To entitle himself to discovery 
at such a stage, the defendant must make out a case of rieces- 
sity founded on special circumstances clearly manifested, and 
the affidavit in support of such an application must in some 
measure state the grounds on which the necessity arises, a 
mere statement that the discovery sought may afford the 
defendant material information for his defence not being suffi- 
cient (g). In accordance with the later practice of the Court of 
Chancery (h), a defendant will not now be allowed discovery 
merely because he alleges that he is personally ignorant of 
the matters in respect of which relief is claimed, and is 
unable to put in a defence without further information, his 
proper course being, in such a case, to put in the best defence 
he can, and then amend, if necessary, after he has obtained 
discovery (t), or to get particular. In a case of alleged 
fraud, if the Court were to compel the plaintiff to produce 
the evidence on which he founds his charge, before the 
defendant puts in his answer, the defendant would be 
enabled to shape his defence according to the evidence which 
he knew to be in the plaintiff's possession (fc). The rule has 
no application, however, in the case of a defendant desiring 
to see documents referred to by the plaintiff in his state- 
ment of clai/m, as to which, the fact that the defendant 
I'equires to see them before pleading, is a very good reason 
for ordering them to be produced (Z). 
Discovery as 6. In all actions, interrogatories may be delivered as of 
ooui^'^ between ^8^* (^)» ^^^ ^^ Order for discovery of documents obtained 

defence and 

^w^n«i («) ^«i^% V- ^ieade, W. N. 1876, 64 {cf. Parker v. Wood, ib, 56) ; Anon. 

pieaaings. ^^ jg^^^ 220 ; Harh<yrd v. Mmik, 9 Ch. D. 616 ; GourUy v. Flimsoll, L. R. 8 

C P 362 
(/) Megaw v. M*Diarmid, 10 L. R. Ir. 376. 

(g) See per Lord Eldon, L. C, 1 Swanst. 124, 126 ; cf. Gourley r. 
Plimsoll ; Martin v. Hemming^ 10 Ex. 487. 

{h) See per Turner, L. J., in Halliday v. Temple, 8 De G. M. & G. 96 ; 
Philips V. Pennef other, L. R. (Ir.) 3 Eq. 12. 
(i) Disney v. Longhoume, 2 Ch. D. 704. 

{k) Per Turner, L. J., 8 De G. M. & G. 99 ; see Turner v. Burkinshaw, i 
Giff. 399. 
(Z) F. post, p. 123. 
(?») Ord. XXXI. r. 1. 
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as a matter of course, so far as the time of the application chap. hi. 
is concerned, by either party, between the delivery of the ^®°^' ^' 
defence and the close of the pleadings (n). 

7. After the close of the pleadings, discovery can be obtained, After close 
by leave, at any time before the trial of the action (o), even ^ ^eave°^ 
where there has been great delay on the part of the party 
seeking it (p), provided that the trial of the action will not 
be delayed thereby (q). Thus, in the Court of Chancery, it 
has been granted even after publication of evidence had 
passed. There is a discretion, however, as to granting it, 
and some explanation of the delay, by aflSdavit or otherwise, ' 
may be required (r). It seems that an order for production 
cannot be made at the trial (s). 

In the case of parties other than plaintiflFs or defendants, Discovery by 
such as third parties (t), it is conceived that in the absence °*^®^ parties. 
of any special direction upon the subject, they would be very 
much in the position of ordinary defendants in this respect, 
and therefore would not, as a rule, be allowed discovery 
until they had put in a statement. 

In actions and other proceedings in the course of which no Where no 
pleadings are, according to the practice of the Court, deli- pi®«^^"S^ 
vered, and consequently the time for obtaining discovery 
cannot be regulated by reference thereto, the only rule that 
can be laid down is, that discovery will be allowed as soon as 
it appears (from affidavits or otherwise) what the matters in 
question are (u), e.g., in feigned issues, or interpleader issues, 
as soon as the issues have been delivered between the 
parties {x), and in actions where no pleadings are delivered, 
as soon as the issues have been settled {xx). 



(w) ^^per Archibald, J., Anon,, W. N. 1876, 63 ; ib. 64. 

Ip) Ord. XXXI. r. 1 ; see Tper Jessel, M. K, in DisTuy y. Longhoume, 2 
Ch. D. 704, 706. 

(jt?) Brancker v. Came, L. R. 2 Eq. 611 ; Lond. etc. Ins. Co. v. Davics, 5 
Ch. D. 775 ; HochdcUe Canal Co., v. King, 16 Beav. 11 ; see Dan. 1678 n. (w), 
where it is stated that an applicant for discovery was not, as a mle, prejudiced 
by delay in making the application ; see, howerer, Dennis v. Rochussen, 4 
Jur. N. S. 298. 

{q) See the form of order made in LoTvd. etc. Ins. Co. v. Davies, supra ; 
Anon., W. N. 1876, 238 ; Zarifi v. Thornton, 3 Jur. N. S. 02. The applicant 
18, as a rule, ordered to pay the costs of the application {v. post, p. 183). 

(r) £llis V. Ambler, 36 L. T. 410 ; JVhelan v. Shaw, 12 Ir. L. T. 60. 

(*) Daumllier v. Myers, 17 Ch. D. 346. 

(0 V. ante, pp. 8, 10. 

(tt) See Hancock v. Guerin, 4 Ex. D. 3 ; Phillips v. P., 40 L. T. 816. 

(z) This is the common practice in interpleader ii»sues. 

{xx) See Ord. XXVI. 
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Sect. 2. — Discovery after Judgment (A). 

CHAP. III. Discovery may be obtained, not only for the purposes of 
^®^^* ^* the trial or hearing of an action or proceeding, but at any 
Discovery after time during the pendency of an action or proceeding, and 
judgment. may. Consequently, be obtained after judgment (i) (and 
semble, after fin/il judgment, so long as the judgment re- 
mains unsatisfied or any proceeding can be taken upon it (k)), 
and the same rules and procedure apply mutatis mutandis 
as in the case of discovery before judgment (a). 
In administra- Discovery after judgment may be requisite in proceedings 
or^actions^^ in chambers under judgments in administration actionSy 
for account, or Other actions involving inquiries or the taking of amounts 
in working out the judgment, also under judgments direct- 
ing an account where the discovery has been refused or post- 
poned before trial as not being sufl&ciently material at that 
stage of the action (6) ; and it is no longer necessary to insert 
a direction for the production of documents in chambers in 
the judgment, as the Judge in chambers or his chief clerk 
has jurisdiction to order the production without anything 
Between being said about it in the judgment (c). Thus, a creditor who 

executOTsTr ^^^ come in under a decree for administration, and alleges 
administratora. that the executors have documents which would prove his 
debt, on making out a primd facie case of its existence, is 
entitled to an affidavit by the executors of documents 
relating to his claim (d), if there are grounds for sup- 
posing that there is a bond fide one although not esta- 
blished (e), and is liable in turn to give discovery at their 
requisition (/). There may be cases, it is said, in which it 

(h) See Hare, Part III., Chap. V., § 2—3 ; Kerr, pp. 11—12. 

(i) Ord. XXXI. r. 11. Discovery after judgment is part of that "very 
large body of practice unprovided for by the rules " mentioned by Jessel, M. R. 
(8 Q. B. D. 145). 

{k) See Salt v. Cooper, 16 Ch. D. 544. The corresponding section of the 
Chanceiy Procedure Act, 1852 (15 & 16 Vic. c. 86, s. 18), was held to apply to 
applications for production after as well as before decree (Ricliards v. Wathins, 
6 Jur. N. S. 168). See also Sascby v. Easterhrook, L. R. 7 Ex. 207, and 
Holland v. Fox, 3 E. & B. 977 (at common law). 

(a) See BowcliffcY. Leigh, C. A., 6 Ch. D. 266 (Ord. XXXI. r. 19 applied). 

\b) Post, pp. 26 seq. 

(c) Seton, 64. See^wr Stuart, Y.-C, 39 L. J. Ch. 828. 

{d) Be M'Veagh's estate, 1 De G. J. & S. 399. 

(e) See^wr Kindersley, Y.-C, 13 W. R. 1014. 

(/) See Jtoyjcliffe v. Leigh, ubi supra (where the production was postponed 
for want of immediate materiality). 
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would be right to refuse an order for production by the executor, CHAP, iel 
but it would be a very strong case indeed which would induce ^^^' ^ 
the Court to do so, as it would be without the full materials 
tiecessary for deciding the case (g), and it is just that an 
executor or administrator should assist a claimant who seems 
to have a reasonable case (h), A person claiming to be one of 
the next of kin of an intestate who requires discovery of do- 
cuments from the administrator should not serve him with a 
aubpoBna duces tecum to produce them, but should apply 
for an affidavit of documents relating to his claim (i). An 
affidavit of documents may be ordered after judgment, al- 
though the party from whom it is sought has been inter- 
rogated as to documents, or made an affidavit of docu- 
ments previously, without any objection being taken thereto ; 
but, in such case, it should be confined to documents other 
than those previously disclosed {k). A claimant is only Extent of right 
entitled to see such documents as would tend to establish *° ^^^^very. 
his title, and where there are several claimants, none of them 
has a right to see the evidence adduced by another, and the 
principle is the same where the conflict is between a single 
claimant and the legal personal representative (i). The Limited by 
discovery sought must be such as is required by the exigencies Jr^fJ!"®'^* °^ 
of the judgment or order, and useful for carrying it into 
eflfect ; no party can of right examine another party, except 
for the purposes of the judgment or order ; he cannot do so 
for merely collateral purposes, e.gr., for the purposes of some 
ulterior suit(m). If it is sought to administer interrogatories, 
they must be approved of, or, if need be, settled, by the 
Chief Clerk or Master {mm), and leave must be obtained to 
administer them (n). They must be relevant to the accounts 
or other inquiries directed to be taken by the judgment or 
decree (o), and be such as fairly arise out of it {p). Thus, 
under an ordinary decree for an account in an administration 
suit, a residuary legatee was not allowed to interrogate an 

(gr) See^r Turner, L. J., 82 L. J. Ch. 525. 
(A) See/?«r Kindersley, V.-C, 11 Jur. N. S. 596. 
(i) Newland v. Steer, 11 Jur. N. S. 596. 

{k) Hanslip v. KUUm, 1 De G. J. k S. 440 ; Richards v. Watkins, 6 Jur. 
N. S. 168. 
[1) See Newland Y. Steer, 11 Jur. N. S. 596, per Kindersley, V.-C. 
(m) See Cottingham v. Earl of Shrewsbury, 3 Ha. 627, 638. 
[mm) Dan. 1061 ; v. ib., as to the practice gener&Uy in such case«. 
(n) See Ord. XXXI. r. 1. 
(o) Williamis v. DougUis, 6 Jur. 1010. 
(p) Small V. Attwood, 2 Y. & C. 101 ; See Pearse v. P.,1 De G. k Sm. 12. 

r 2 
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. in. executor and co-defendant as to alleged breaches of trust (5). 
^^^'^- The party desiring to interrogate may be required, as a 
preliminary condition, to bring in a statement of facts sup- 
ported by evidence, or make an aflSdavit verifying the facts 
to which the interrogatories are directed (r). If necessary, 
further interrogatories may be administered, but where a full 
answer has been obtained the party cannot exhibit fresh 
interrogatories, not for the purpose of carrying out the judg- 
ment, but of contradicting the answer already sworn (s). 
The mere circumstance that a rule nisi for a new trial is 
pending is not a suflScient ground for granting discovery 
after verdict (t), unless there has been fraudulent or inequit- 
able conduct on the part of the litigant from whom it is 
sought (u) ; A fortiori, therefore, it will not be granted to 
enable an unsuccessful suitor to see if he has grounds for 
moving for a new trial (x). Discovery has been granted in 
Chancery in aid of executions to ascertain where the judg- 
ment debtor's property was situated (y). 

The procedure is the same as before judgment, viz, by 
summons at chambers (z); but the summons for discovery 
of documents should not require a disclosure of documents 
generally, but should specify particularly the matters as 
to which discovery is required (a). The discovery will 
be given notwithstanding the fact that an appeal against the 
judgment is pending (aa). 

After judgment for an account, the ordinaiy rules as 
to the parties as between whom discovery is obtainable 
do not apply, because all the parties are then co-actors in 
the action, i.e. legally interested in the taking of the account 



Procedure by 
suiumons at 
chambers. 



Obtainable 
between co- 
defendants. 



{q) Ford v. Bryant, 9 Beav. 410 ; Hopkinson v. Bagster, 1 Y. & ColL Ch. 
13. 

(r) SiMm v. Forster, 1 S. & S. 885 ; WirUer v. W,, 1 Jur. 764 ; SmcUl v. 
AUtvood, 2 T. & C. 101. 

(a) See Suckermore v. Dimes, 9 Beav. 518. 

{t) WUbmnore v. ThomUm, 3 Price, 241, 248 ; Hare, 81 seq. 

lu) Hare, iJb, ; Mitf. [131.] 

(x) Pratt Y. Ooswell, 9 C. B. N. S. 706. See as to discovery in the Court 
of Appeal, po«ty p. 177. 

{y) Hare, 84, and cases there cited. In the Common Law Courts such 
discovery was refused as not being authorised by the C. L. P. Act, 1854, as. 
50—1 {HayTie v. PraU, L. R. 6 0. P. 104). 

(z) See Ch. Cons. Ord. XLII. r. 4 ; Dan. 1064—5 ; Richards v. WathinSy 
6 Jur. N. S. 168. Rule 19 (postponing discovery) may be applied (see Rfno- 
eliffe V. Leigh, C. A., 6 Ch. D. 256). 

(a) Dan. 1682—3 ; HaJdane v. Eckford, L. R. 7 Eq. 425 ; Re M*Veagh's 
estate, 1 De G. J. & S. 399 ; but see Kennedy y. Wakefield, 39 L. J. Ch. 827. 

(flfa) Sascby v. Easterhrook, L. R, 7 £z^ 207. 
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or inquiries by which they will be charged or bound (6), QHAP* iii. 
and the Court proceeds upon an ascertained view as tathoir _?!!!lfl_ 
rights (c), so that discovery is obtainable as be<?ween co-de- 
fendants, where any questions are raised as between them (d). 
Thus, a residuary legatee after a decree for the administra- 
tion' ot aa estate may get discovery from the executor in 
order to test the accuracy of the lattej's accounts, though a 
co-defendant {e). 

(h) Beep&r Wigram, V.-C, 15 L. J. CL 446. 

Ic) Per Stuart, V.-G., 4 Giff. 405 ; Hart v. MorOefiorei 80 Beav. 280. 

(d) Kennedy v. Wakefield, 39 L. J. Ch. 827. Be M'Veagh's estate, 1 Dft. 
G. J. & S. 399.. See CoUingJumi ▼. Lord Shrewsbury, 3 Ha. 627... 

(e) Be MTeagh's eatate, supra. 



CHAPTER IV. 

OBJECTIONS TO DISCOVERT. 

Sect. 1. — Of the objection that the discovery is iramcderialia), 

tTEU^, TV. There are three senses in which discovery may be said to 
®*^*' " be immaterial. It may be (1) immaferiai a« regrards ^Ae ac^icm. 



Immateriality, or proceedings generally (which is the ordinary sense of the 
word), or (2) as regards the persons from whom the discovery 
is sought, or it may be {&) immaterial at the time when it is 
sought (6). This third species of immateriality will be dis- 
cussed hereafter under a separate head, and of the second, 
it is sufficient to say that, in general, a party is only obliged 
to answer such of the interrogatories as are necessary to 
enable the party seeking discovery to obtain a complete 
judgment agavnst him individuaUy (c), one set of de- 
fendants not being bound to answer questions upon the cases 
of other defendants {d)y and if a party should unnecessarily and 
vexatiously require another party to answer interrogatories, 
he may be ordered to pay the costs occasioned thereby (e). 
It only remains therefore to consider the objection in the 
ordinary sense in which the term immateriality is used, i.e., 
as synonymous with irrelevancy (f). 

Irrelevancy.. The late Sir James Wigram, in his work on discovery (gr), 
lays it down as his second proposition that " It is the right, as 
a general rule, of a plaintiflf in equity to exact from the 
defendant a discoveiy of all matters of fact which, being 

(a) See Hare, Part III., CK 2, §§ 2—4 ; Kerr, Part 11., Ch, 6, § 3. 
(6) Hare, 138 ; Dan. 625 ; v. post, p. 28 {Postponing discovery). 

(c) W. pi. 235 ', Hare, 141 ; see Marsh v. KeUh, 1 Dr. & Sm. 342. By Ord. 
XXXI. r. 1, a note must be appended to the foot of interrogatories stating 
which of them each of the personfe interrogated ia required to answer to (cf. 
Ch. Ord. Aug. 1841, No. 17). 

(d) Tomlinson y. Sivinnerton, 2 Jur. 3^8. 
(«) See Cocks v. Stanley^ 6 W. R. 45. 
(/) See Hare, 137. 

ig) PI. 26. 



IMMATERIALITY OR IRRELEVANCY. 23 

well pleaded m the bill, are niaterial to.tlie plaintiff's case OHAP. iv. 
about to come on for trial, and which the defendant does- ^^^' ^' 
not by his form of pleading admit*' In ordinary cases Slight degree 
where the giving of the discovery is comparatively a matter gufficient"^^ 
of indifference to the party called npon to do so, the objec- 
tion will not be allowed except in a case of clear imma- 
teriality and not merely of doubtful materiality (h), for it 
is enough if the discovery is or may be material towards- 
proving the party's case or even the smallest tittle of it (i)^ 
There should be a full discovery of anything which is reason-^ 
ahly material to the case of the party seeking it, and which 
may be produced without any overwhelming amount of 
injury to the party giving it (k). " The Court does not," it 
has been said, " when discovery is a matter of indifference ta 
the defendant, weigh in golden scales the question o£ 
materiality or immateriality " (Z), and a certain latitude must 
always be allowed in seeking it, as it is almost impossible for 
the Court, at that stage, to determine what propositions will 
be material to the case of one or other of the parties (m). 

Where, however, the nature of the disco veiy required is Except where 
such that the party obtaining it may, though failing at the p^[v^or^ 
hearing, afterwards use it in a way prejudicial to the party injurious, 
giving it, the Court will take into cousideration the special 
circumstances of the case, and, whilst, on the one hand, it 
takes care that the party seeking it obtains all the dis- 
covery which can be of use to him, on the other it is bound 
to protect the other party against undue inquisition into his. 
affairs (n). If production is likely to be injurious to the party 
producing, and not beneficial to the party to. whom the pro- 
duction is made, those are very good reasons why it should 
not be ordered (o). The Court will also exercise a proper 

(h) See Tipping v. Clarke, 2 Ha. 383, 390, per Wigram,. V.-C. ; Agar v.. 
Jtege7U*8 Canal Co., Coop. Ch. C. 212. 

(i) Seejoer Kindersley, V.-C, 35 L. J. Ch. 401, 4 Drew, 252, 17 Sim. 214 ;, 
Mitf. [198]. See Sheward v. Lwrd Lonsdale, C. A., 42 L. T. 172, where 
Brett, L. J., said, " unless we can say that the ansioers cannot be relevant, we- 
cannot disallow tliese interrogatories. 

{k) See |?cr James, L. J., in Carver v. Finto Leite, L. R. 7 Ch.. App. 90,. 9T^ 

[l) Per Lord Hatheriey, L. C, in Moore v. Craven, ib. 94, 96 ; see per- 
Wigram, V.-C, 2 Ha. 390 ; Carver v. JHnto Leite, supra, 

(m) deeper Selwyn, L. J., L. R. 4 Ch. App. 678 ; |:»er Lord Romilly, M. R., 
33 Beav. 271. 

(w) See per Lord Hatheriey, L. C, tibi supra ; 0. W. Coll. Co. v. TiLckcr, 
L. B. 9 Ch. App. 376 ; DraJce v. Symes, Joh. 647. 

(o) See per Malins, V.-C, L. R. 19 Eq. 45 ; Moore v. Craven, ib. 7 Ch. 
App. 94 n. ; Carver v. Pinto Leite, ib. 90. 
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Sect. 1. 



Yexations and 
rtmote dis- 
covery. 



Relevancy 
tested by 
pleadings and 
evidence. 



Right to relief 
assumed. 



control over any attempt to press for any such im/miteTbess of 
discovery as would be either veocatioua or unrecLsonahle, as 
indeed it can do in every case in which it is satisfied that 
any kind of discovery is required vexatiously or oppres- 
sively (p). "In determining," says Sir James Wigram, 
" whether particular discovery is material or not, the Court 
will exercise a discretion in refusing to enforce it, where it is 
remote in its bearirhgs upon the real point in issue, and 
would be an oppressive inquisition " (q). Thus, in an action 
by a firm of horse dealers for the price of horses sold by 
them, the Court refused to enforce an answer to inter- 
rogatories asking whether they were the real owners of the 
horses, the circumstances under which they were in pos- 
session of them, and the dates at which they received pos- 
session of them, as being unreasonable and too remote (r). 

The relevancy or otherwise of the particular discovery 
sought must be tested by reference to the pleadings (if any), 
and the issues or questions raised thereby, the relief claimed, 
and a consideration of the evidence which could be given at 
the trial in support of the case of the party seeking it (s). Thus, 
in an action for breach of promise of marriage, an inquiry as 
to the means and position of the defendant is relevant, as 
evidence thereof could be given at the trial, though in an 
ordinary action, it would be wholly beside the question (t) ; 
and where the defendants were sued as man and wife, an 
interrogatory asking whether they were in fact married was 
disallowed as being inconsistent with the plaintiflTs own 
case (t6). For the purpose of determining the right to the 

(p) See Elmer v. Creasy^ L. R. 9 Ch. App. 69, 73 seq.; Drake v. Sy^nes ; 
O. W. Coll. Co. V. Tucker, ib., 376 ; Sheward v. Lord Lonsdale, 5 C. P. D. 
47 ; Ja7is(m v. Solarte, 2 Y. & C. 127. 

{q) PI. 238. 

(r) Sheward v. Lord Lonsdale, 5 C. P. D. 49 ; S. C, 42 X. T. 172, C. A. 

(s) Anon., W. N. 1876, S9; per Lord Hatherley, L. C, L. R. 7 Ch. App. 
97 ; Dunccmhe v. Davis, 1 Ha. 184 ; W. PI. 224—6. 

(0 Hodsoll V. Taylor^ L. R., 9 Q. B., 79. See Millington v. Loring, C. A., 
6 Q. B. D. 190. Evidence may be given at the trial of (1) facts in issue, 
and (2) facts relevant thereto (see Staph. Ev. p. 4), and where there are no 
pleadings, any facts from the establishment of which the existence, non- 
existence, nature, or extent of any right, liability, disability asserted or 
denied in such case would follow are "facts in issue' {ib.) According to the 
recent case of Millington v. Loring {supra) any fads which can be given in at 
the trial, e.g., matters which go to aggravate or diminish the damages recover- 
able, are material, but, in general, evidence of collateral facts incapable of 
affording any reasonable presumption as to the existence or non-existence of 
the facts in issue or dispute is inadmissible (Tayl. £v. § 290)« 

(u) Smith V. Berg, 36 L. T. 871. 
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discovery it will be assumed that the party will ultimately be chap. rv. 
found to be entitled to the relief which he seeks (x), since ^^^' ^' 
otherwise it would come too late to be of any use to him, 
and that the relief is properly asked (y). In the case of Teat is Benrice 
interrogatories, the test of the materiality of a particular ^^^j^ ™^®'' 
question, is the service which it would be to the party inter- party interro- 
rogating if admitted or answered in the affirmative (z), and ^ ** 
the probability or otherwise of getting the particular answer 
sought is not the question (a) ; the point is, whether the 
interrogatory, if answered in a particular way, would not 
have the desired effect (6). 

It is not necessary that interrogatories should be such that Pacts dia- 
the answers would be admissible in evidence for the party ^^^be 
interrogating, if there is a reasonable probability of his evidence, 
deriving material benefit from them in the action (c). In like 
manner it is no ground for objecting to produce documents 
that they would not be evidence for the party calling for the 
production (d). 

Interrogatories put by way of cross-examination with a Discovery not 
view of discrediting the party interrogated are considered *^*^^®^ ^^ 
irrelevant, although such questions might be put to the party cross-examin- 
at the trial, the right of interrogating not being identical ^LJLitiniT 
with that of cross-examination (e) ; thus, a party will not be 
requii-ed to go through his books for a number of years for 
the purpose of giving an answer which could only be used 
to discredit him if he made an erroneous statement (/), and an 
interrogatory asking a party whether statements in his 
pleadings are true or false is improper (gr). Similarly, it is 
no ground for ordering inspection of documents that they 
might afford useful materials for cross-examination, or might 
be used for the purpose of creating a prejudice (h). 

It is not necessary that interrogatories should be based interrogatories 

need not be 

(a;) Oresley v. Mousley, 2 K. & J., 288 ; see^wr Kindersley, V.-C, 1 Drew. 
606, 5 W. R. 877 ; lib.Z^', per Wigram, V.-C, 1 Ha. 189. 

(y) See per Knight Brace, V.-C, 26 L. J. Ch. 464 ; 8 De G. M. & G. 730. 
It seems that this assumption should be made d fortiori^ now that defences 
are no longer made on oath. 

(2) Ghadwick v. C, 22 L. J. Ch. 329 ; Bally v. Kmrick, 13 Price, 291. 

(a) Seeder Selwyn, L. J., L. R. 4 Ch. App. 678. 

(6) Per Lord Cottenham, L. C, 2 H. & T. 22. 

(c) ^e^per Blackburn, J., 11. W. R. 673. 

\d) V, post, p. 112. 

(e) See per James, L. J., 8 Q. B. D. 661 ; Baker v. Newton, W. N. 1876, 8. 

(/) See^r Jesscl, M. R, 18 Ch. D. 484. 

Jg) Johns v. James, 13 Ch. D. 370. 

{h) Richards v. Gellatly, L. R. 7 C. P. 127. 
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. rv, upon some specific charge or statement made in the plead- 
Soct. 1. -jjgg Qf ^jjg party interrogating, provided they relate 



*>a8ed on to matter which is pertinent, and may be material to the 

charg^ case made by the pleadings, and are founded on the general 

allegations thereof (i), A single allegation of a fact in a 

pleading is sufficient to found upon it all questions which go 

to prove the truth of the fact (k) ; thus, under an allegation 

of the payment of money, the time, place, mode, and other 

circumstances of the payment may be asked, and under an 

allegation of the existence of a partnership, an answer may 

be obtained to every collateral circumstance charged as 

evidence of the general fact (Z). 

Interrogatories I* frequently happens that interrogatories are objection- 

unreasonabiy able, as being too wide in their scope, and opening up too 

sweeping. remote a field of inquiry (m), or too onerous (n), rather than 

that they are wholly irrevelant. When such is the case, if 

the party interrogated would have been liable to answer the 

question if its generality had been properly limited, he should 

treat it as so limited, and answer it accordingly, leaving the 

interrogating party to enforce a full answer if he can (o). 



Sect. 2. — That the discovery sought is not immediately 

Tnaterial. 

Sect. 2. An action often comprises several distinct issues or questions 

Action com- ^^ ^^^^f ^^ which oue is a, principal or fundamental^ and the ' 
prising sub- other or others subordinate or consequential issues or ques- 
of^^J^''^* tions, incapable of aflfecting in any way the determination of 
the main issue, and such issues or questions will ordinarily 
come on for trial simultaneously, though they may be adju- 
dicated on successively, thus conferring upon the parties a 
primd facie right to the immediate discovery of all matters 
material to the determination of each and every of them, 
subordinate as well as principal (p). Such are those actions 

(t) See M'Oarel v. Moon, L. R. 10 Eq. 22 ; Oirdlestone v. NoHh British 
Merc, Ins. Co., 11 ib. 197. 

ijc) Hare, 244 ; see/?er Lord Eldon, L. C, 11 Ves. 376. 

\l) deeper Leach, V.-C, 6 Madd. 63 ; Hohson v. Crawley, 2 H. & N. 766. 

(m) See Robson v. Crawley, supra. 

{n) See Simpson v, Charlesworth, 14 L. T. 699. 

(o) See Parker v. JVells, C. A., 18 Ch. D. 477 ; SmUh y. Berg, 36 L. T. 
471 ; t;. post, p. 89. 

{p) W. PI. 148. Such are suits for infringement of patents (see Swinbortu 
V. Nelson, 16 Beav. 416 ; De la Bue v. Dickinson, 3 K. & J. 388 ; LeU v. 
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(most commonly occurring in the Chancery Division) in chap, rv^ 
which some right, title, or character is asserted by one of the ^^^' ^' 
parties, (and denied by the other,) and an account or other 
consequential relief, or right of inspection (pp) claimed as inci- 
dental thereto, the right to such relief wholly depending upon 
the determination of the issue as to. the existence of the right 
or title, or where a claim for an account is met by a defence 
of an account stated or a release (g). In such cases, the ques^- 
tion frequently arises, whether the party asserting a disputed 
right or title, is entitled to discovery before the hearing of 
the action of matters which are material only to the proof 
of the amount or extent of the consequential relief to which 
he will be entitled if he establishes his principal contention, 
and therefore wholly incapable of assisting the Court in the 
determination of the main question (for if they be in any 
degree so capable, c.gr., in determining the right to an 
account, there is no doubt that they must be discovered 
immediately (r), unless asked for in an oppressive form), or 
whether the Court will protect the party from whom the 
discovery is sought from disclosing, before the hearings what 
may eventually prove to be his own private affairs (s). 

The Courts of Equity were very strict in enforcing full dis- Rule in 
covery fi-om a defendant in such cases {t) ;. the rule, founded ^^nc^ry that 
partly on technical grounds of pleading, and partly on substan- answered must, 
tial grounds, being, that a defendant who submitted to answer *^^«^ ^'^^^y- 
(even when he denied the plaintiff's title), must answer fully, 
not only as to other matters, but also as to consequential 
matters of account, unless he could make out an exceptional 
case for not doing so, viz., that the discovery was sought vex- 

Parry t 1 H. & M. 617 ; Carver v. PiiUo LeUe, L. R. Z Ch. App. 90), for ad- 
ministration (see Adams v. Fisher, 3 Myl. & Cr.. 526), redemption (see Elmer 
V. Creasy, L. R. 9 Ch. App. 69), suggesting a partnership (see GUgg v. Edmun- 
son, 22 Beav. 125, 142 ; Mansell v. Feeney (No, 2)^ 2 J. & H. 320 ; Tumey 
T. Bayley, 4 De G. J. & S. 332), or agency (see Moore v. Craven,. L. R. 7 Ch 
App. 94 n, ; 0. W. Coll v. Tucker, 9 ih. 376). 

(pp) See, as to the rule in the case of title-deeds^ ^?er Eindersley, V.-C, 17 
Sim. 215—6. 

(g) See W. pi. 51 ; Wier v. Tucker, L. R. 14 Eq. 25 ; Kay x. Ha>rgreaves, 
V. N. 1866, 122. 

(r) See Lockett v. L^ L.. R. 4 Ch. App. 336 ; Harris v. H., 4 Ha. 179 ; 
A. G. V. Thompson, 8 ih. 115 ; Ord y. Fawcett, 19 L. J. Ch. 487 ; Stainton 
T. Chadunck, 3 Macn. k G. 575. The distinction is well illustrated by a 
comparison of Harris v. H, with Adams v. Fisfier, 3 Myl. k Cr. 526 (see per 
Wigram, V.-C, 8 Ha. 114). 

(«) See per Wood, V.-C, 2 J. & H. 323 ; per James, L. J., 43 L. J. Ch 
520 ; Heugh v. Garrett, 44 ib. 305. 

(0 See per Lord Selbome, L.. C, L. R. 9 Ch. App. 69 ; per Wood., V -C 
1 H. & M. 516. ' *' 



28 



LAW AND PRACTICE OP DISCOVERY. 



CHAP^ IV. 
Sect. 2. 

IHflcretion as 
t& granting 
discrwrery of 
accounts before 
trial. 



Jud. Acts giTO 
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atwusly or oppressively, or was discovery which it would be 
burdensome or injurious to give, and which probably might 
never be used at all (u). The Court, however, in its discre- 
tion, was in the habit of drawing a line between accounts 
which were necessary for the decision of questions which 
might occur at the hearing, and those which could in no 
event be required until the judgment came, to be worked out, 
and could have no bearing on the issue in the action (x), as 
in cases of alleged partnership or agencies, or actions for 
infringement of patents, where the pai^tnership or infringe- 
ment was denied, and the discovery could not aflfect the 
question whether the plaintiff was an agent or partner or 
not, or whether or not there had been an infringement (y) ; 
again, where the questions of liability generally and of 
damages were severable, discovery which was material to 
the latter question only, would not be given before the 
hearing (z). 

The Judicature Acts have not only done away with the 
technical rule above-mentioned (a), but have expressly recog- 
nised the absence of immediate materiality as a reason for 
objecting to answer inteiTOgatories (6), and further they 
expressly vest in the Court a discretion as to postponing 
discovery in such cases until the determination of the prior 
issues or questions (c), a discretion which will be exercised 
by refusing the discovery, before the trial, where it would 
be unfair and oppressive to compel the opposite party to 
give it (d). 

(w) Elmer v. Creasy, L. R. 9 Ch. App. 69 {see per James, L. J., 7 ib. 97) ; 
Saull V. Browne, ib. 364, 367—8 ; O. W, Coll. Co. v. Tucker, ib. 876 ; 
Carver v. Finto LeUe, 7 ib. 90 ; Moore v. Craven, ib. 94 n. ; Heugh v. Garrett, 
44 L. J. Ch. 306 ; Republic of Costa Rica v. Erlanger, ib. 281 ; Lea v. Saxby, 
82 L. T. 731. 

ix) See per Lord Hatherley (when Wood, V.-C.) 2 J. & H. 316—7, 823 ; 1 
H. & M. 616 ; L. R. 6 Ch. App. 576 ; Moore v. Craven ; ffeitgh v. Oarrett ; 
Mansel v. Feeney (No. 2), 2 J. & H. 320 ; post, p. 80. 

(y) Ib, In any case where the discovery was postponed or refused under the 
former practice before the hearing it would, d fortiori, be postponed under 
the present practice. 

(z) Elkin V. Clarice, 21 W. R. 447 ; Tumey v. Bayley, 4 De G. J. & S. 
832 ; see also Lett v. Parry, 1 H. & M. 517. 

(a) deeper Lindley, J., W. N. 1876, 12. 

(&) See Ord. XXXI. r. 6. 

(c) Ord. XXXI. r. 19 {post, p. 204). This rule applies to the case of 
discovery after judgment {Rowcliffe v. Leigh, C. A., 6 Ch. D. 256). See 
Ord. XaXVI. r. 6, as to trying issues out of their turn. The objection can 
be taken and the question raised equally well in the answer or affidavit 
{Parker v. WelU, C. A., 18 ib. 476). 

(d) Parker v. Wells, supra ; ff emery v. Worssam, C. A., 26 SoL 
Joum. 296. 
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The rule in question, which was styled by James, L. J., chap. rv. 
" one of the most wholesome rules introduced by the Judica- ^^^' ^' 
ture Act " (e), provides, that " If the party from whom dis- Ord. XXXI. 
covery of any kind or inspection is sought objects to the same ^' 
or any part thereof (/), the Court or Judge may, if satisfied 
that the right to the discovery or inspection sought depends on 
the determination of any issue or question in dispute in the 
action, or that for any other reason it is desirable that any 
such issue or question should be determined before deciding 
upon the right to the discovery or inspection (g), order that 
such issue or question be determined first, and reserve the 
question as to the discovery or inspection '* (h). Accordingly, Rule since 
the modern rule is, that where the title is absolutely denied, *^ 

discovery, which could only be of use if the title is established^ 
will not be oi^dered at once ivhere it would be oppressive to 
the defendant to order it (i), " In deciding whether dis- 
covery ought to be given," said the Master of the Rolls in a 
recent case, " we must first consider whether it will help the 
plaintiff at the trial. If it will not, but will only be of use if 
the plaintiff obtains a decree, then, having regard to the dis- 
cretion given to the Court by Order XXXI., r. 19, we must 
consider whether it is fair that the defendant should be 
obliged to give it at this stage of the proceedings, or whether 
to compel him to give it would be oppressive *' (k). 

Thus, in a claim under a decree for the administration of No discovery 
an estate, where the main question in dispute was whether ^®j"^j®^^^ 
the claimant had sold for the testator as his agent on com- to issue first 
mission or on his own account, discovery of the amounts*^ *"® ' 
received by him in respect of such sales was postponed, as 
being immaterial to the issue as to what was the agieement 
or course of dealing between the parties (l). Lord Justice 
James remarking that no discovery should be taken from a 
defendant unless it was really relevant to the issue first to 

(e) 6 Ch. D. 263. 

(/) This refers to an objection in the answer or otherwise that the discovery 
sought is not sufficiently material at the then stage of the action {v, Ord. 
XXXI. r. 5). 

(g) See De La Rite v. Dickinson, 8 K. & J. 888 (infringement of patent). 

0t) Ord. XXXI. r. 19. Mixed questions of law and fact are within this 
rule (see per Lindley, J. in Tasm, Ry. v. Clark, 27 W. R. 677). 

(t) See ;?er Jessel, M. R., in Parker v. Wells, C. A., 18 Ch. D. 476, 482. 

[k) Per Jessel, M. R., 18 Ch. D. 483 ; see/?er Cotton, L. J. ift. 486-7. 

{I) Rowcliffe V. Leigh, C. A., 6 Ch. D. 256 ; ef, 0. W, Coll. Co, v. Tucker, 
L. R. 9 Ch. App. 376 ; Verminck v. Edwards, 29 W. R. 189. 
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CHAP. IV. be tried (m) ; and where a contract to pay commission was 
^^^^' ^' set up, and denied by the defendant, the issue as to the 
existence of the alleged contract was ordered to be tried first, 
and discovery dependent upon the decision of that issue 
refused, as not being material until the contract had been 
proved (n). The Court will not compel a defendant to give 
discovery of his own private means and transactions on the 
speculation that the plaintiflf may afterwards want it, if at 
the hearing he succeeds in the preliminary proposition that 
the defendant was or is an agent. It would be monstrous 
that a man, by merely alleging that he had a share in a 
concern, which allegation was denied and had not been esta- 
blished, and whilst it was doubtful whether it would be 
established, could get the accounts of a defendant's private 
business, and of his dealings with other people (o). 

In actions where an account forms part of the relief prayed, 
the Court has a discretion as to requiring a party to answer 
as to the result of the account before the trial (p). " There 
are cases in which the account would be complicated, and in 
which the plaintiiBTs title is denied, in which it would be 
refused (pp). There are cases in which the plaintiffs title to 
it may be denied as a title which is fairly open to trial, and 
which has to be affirmed at the trial, and in which the giving 
of the accounts would occasion little trouble to the defendant 
and would be of immense advantage to the plaintiflf, by enabling 
him to adopt the account as rendered by the defendant (q), 
and get an immediate decree or order at the trial without the 
trouble and expense of a reference for that puipose, where the 
Judge in the exercise of his discretion may allow it '* (qq). In 
many cases an admission that profits have been made generally 
during the period in question is sufficient before the trial. 
Accordingly, in an action to enforce an alleged trust in respect 

(wi) lb, 263. 

(n) Wood V. Angl. Italian Bk., 84 L. T. 255 ; Flmoer v. Lloyd, 20 S. J. 
584, 703. 

(o) See 0. W, Coll. Co. v. Tucker, L. R. 9 Ch. App. 375, 378, per James, 
L. J. ; Heugh v. Oarrett, 44 L. J. Ch. 305. 

(p) See Parker v. TVells, C. A., 18 Ch. D. 476 ; Hemery v. Worssam, C. A., 
XXVI. S. J. 296. 

{pp) E.g.f an account of \hQ profits made by the employment of a particular 
sum in a business (see|)er Jessel, M. R., 18 Ch. D. 484; Hemery v. Worssain, 
ntpra ; see also Lochett v. Z., L. R. 4 Ch. App. 336). 

{q) See Saunders v. Jones, C. A., 7 Ch. D. 435 ; CUgg v. Edwunson, 22 
Beav. 125 ; Bohwti v. Flight, 33 ib. 268 ; Elmer v. Creasy, L. R. 9 Ch. App. 
69 ; Ghreat Luxeniburgh Ry. v. Magnay, 23 Beav. 646. 

{qq) Per Jessel, M. R., 16 Ch. D. 98. 
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of monies deposited with the defeDdant, the defence being a chap. rv. 
denial of the trust and that the monies had been paid out by ^^^' ^' 
the depositor's directions, discovery as to (1) the dates and 
particulars of such payments, and (2) the profits arising from 
the employment of the trust monies, was refused before the 
trial on the ground that it would be useless at that stage 
and oppressive (r), and the Master of the Rolls disposed of 
the stock argument that the discovery might enable the 
plaintiff, if successful, to take an immediate order for pay- 
ment of the sum admitted by the defendant, by saying that a 
defendant never makes such an admission of profits as the 
plaintiff could use for that purpose (s). Again, in an action 
to set aside the sale of a share in a business, on the ground 
of gross undervalue, which was denied, discovery of the profits 
made therein sirice the date of the sale was refused on the 
ground that it would not help the plaintiff in obtaining a 
decree, as it would not be evidence of the profits at the time 
of sale, and would be oppressive to the defendant (t), and the 
Master of the Rolls said that the question must be decided, 
not with reference to the old practice of the Court of Chan- 
eery, which in this respect greatly needed alteration, but 
with reference . to Rule 1 9, and that he adhered to what he 
said in Parker v. Wells (u), that the mere fact that the 
discovery sought might enable a plaintiff to obtain an imme- 
diate decree would not be a sufficient reason for requiring 
the defendant to set out long and intricate accounts, or the 
result of long and intricate accounts. 

In addition to that above noticed, there may be another Exceptions to 
reason for granting the discovery, viz., that if it were post- *^® ^^® * 
poned, the party seeking it would run a risk of losing it aknger^of 
altogether by the death of the other party or other supervening losing ^^^ 
accident (x), a reason which is less applicable to the case of the ^^^^®^' 
discovery of documents than to discovery by answer (y). Again, 
by obtaining the discovery at an early stage of the action, the 
party may satisfy himself that it is not worth prosecuting (z), 

(r) Parker v. Wells, C. A., 18 Ch. D. 477. 
{8) lb. 484—5. 

(t) Hemery v. W<yrtsam, C. A., XXVI. S. J. 296. 
(u) 18 Ch. D. 477. 

{x) Seejt7er Lord Selborne, L. C, L. R. 9 Ch. App. 72 ; per Turner, V.-C, 
22 L. J. Ch. 331 ; W. pi. 163. 

(y) See|7er Wigram, V.-C, 8 Ha. 116. 

(z) W. pi. 163 ; see^gr James, L. J., in Benbow v. Low, C. A., 50 L.J. Ch. 
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CHAP. IV. or that he has been labouring under a mistake as to his 
^Q^- ^- rights. 

2. In admin- In the caso of administration actions against trustees, ex- 
ecutors, or administrators, the right to a full account by 
answer of the personal estate of the testator or intestate still 

exists (a), unless asked for vexatiously (aa). In such cases 
discovery at that stage is important in order that the plaintiff 
may have the opportunity of (1) requiring the balance of the 
estate to be brought into Court for protection, and (2) of being 
satisfied by the oath of the executor as to the true state of 
the accounts (6), and of discontinuing the action safely, if 
after discovery he thinks it desirable (c). 

3. Other cases. Where the title of the party seeking the discovery to the 

relief claimed is admitted, his opponent cannot refuse to give 
it (d), and if the Court could give complete relief at the trial 
without directing an account, there is no reason for postponing 
it (e). In common law actions, as the party is bound to prove 
his whole case at the trial, and it is not usual to direct a 
subsequent account, he should be allowed any discovery 
necessary to enable him to prove what is due to him (/). 
Where the objection is raised as a reason for not producing 
documents, the affidavit should deny that they show or tend 
to show how the main issue or question is to be decided (gr). 

This objection might also be raised in cases where discovery 
is prematurely sought (h), but, in the case of interroga- 
tcyi^iea, the better course is to apply to set them aside as 
having been exhibited " unreasonably or vexatiously " (i). 

36, 39 ; per Bacon, V.-C, 7 Ch. D. 446 ; Re StUcliffe, 44 L. T. 647 ; Brookes 
V. Boucher, 31 L. J. Ch. 821 ; per Wood, V.-C, 1 H. & M. 616. 

(a) See Be Sutcliffe, 44 L. T. 647 ; W. pi. 170. 

{aa) See per Lord Hatherley, L. C, in Thompton v. Duwity L. R. 6 Ch. 
App. 573. 

(b) See per Lord Hatherley, L. C. , uhi supra, 

(c) Seejser Fry, J., in i2e Sutcliff, tcbi supra; per Malins, V.-C, in Cull v. 
Ingles, 37 L. J. Ch. 385, 388 ; per Wood, V.-C, 2 K. & J. 391 ; Brooks v. 
Bmcher, 31 L. J. Ch. 821. 

(d) Elmer v. Creasy, L. R. 9 Ch. App. 69. 

{e) See Saunders v. JoTies, C A. , 7 Cn. D. 436, 446. 

(/) See per Thesiger, L. J., ib, 462 ; W. pi. 169 ; EVcin v. Clarke, 21 
W. R. 447. 
(g) See Dickson v. Harrison, W. N. 1878, 145. 
(h) Merder v. Cotton, 1 Q. B. D. 442 ; v, ante. Chap. IIL 
(t) Ord. XXXL r. 5 ; see per Pollock, B., 4 Q. B. D. 207. 
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Sect. 3. — Of the objection that the discovery relates only to 

the opponents case or title (k). 

The right of a plaintifif in equity to the benefit of the de- chap. rv. 
fendant's oath, is limited to the discoveiy of such material ®®°** ®* 



facts as relate to the "plaintiff's case" and does not extend to ^^^J "ot 
a discovery of the manner in which the " defendant's case " discovery of 
is to be exclusively established, or to evidence which relates opponent's 
exclusively to his case (i), for the rule of the court (which is 
most important and should be strictly adhered to) (11) is that 
each party is to stand upon the strength of his own case, and 
is not entitled before the hearing to pry into that of his 
opponent (m). Owing to the terms in which the rule was Meaning of 
originally stated, viz., that a party had no right to see docu- ^^^^ '* title." 
ments relating exclusively to his opponent's title, and the fact 
that the contest has usually been raised with regard to the 
production of title-deeds and other muniments of title, it has 
sometimes been supposed to apply peculiarly to such docu- 
ments (n), but the use of the word "title" in this connection 
is ambiguous ; the proposition ought to be that a party is not 
entitled to see any document that does not tend to make out 
his cose or his title to the relief sought (o). There is no Rale applies 
diflference in this respect between the case of a plaintiff and ®^".*^^7 **^ 
a defendant (p) ; " There might, perhaps," said Lord Selborne defendants. 



(k) See Hare, part ill., ch. iv.; Kerr, part i., ch. vi., s. 4. 

(0 See W. Prop, iii., pi. 23, 27, 242 eeq., Mitf. [190]. The right to such 
discovery, though not originally existing, may be conferred upon a party by 
his opponent (see W. pi. 346). 

{II) Per Jessel, M. R. 16 Ch. D. 98. 

(w) See W. pi. 378 ; Benbow v. Low, C. A. 16 Ch. D. 93 ; Owen v. Wjfnfi, 
C. A. 9 1*6. 29. 

(^rSee^ Wigram, V.-C, 8 Ha. 114 ; pi. 324. 

(o) See per Kinderaley, V.-C, in Jenkitis v. BtLshhy, 35 L. J. Ch. 400, and 
in Felkin v. Lord Herbert, 30 i6. 750 ; Glcgg v. Edmunson, 22 Beav. 125 ; 
Bevjicke v. Oraham, C. A., 7 Q. B. D. 400. The case of a mortgagor, which 
is supposed to stand on its own special circumstances, is, in fact, only one of 
the cases within the general rule. (See per Kindersley, V.-C, 4 Drew. 526). 
See, as to production of title-deeds by mortgagees, Coote (ed. 4) pp. 730 seq.; 
Fisher (ed. 3), pp. 309 seq.; Chidiester v. Lord Donegal, L. K. 5, Ch. 
App. 497 ; West of England Bank v. Nicholls, 6 Ch. D. 613 ; Republic of 
Cosfa Rica v. Erlavger, L. R. 19 Eq. 33. 

(p) See Per Loi*d Romilly, M. K., in Commissioners of Sewers y. Glasse, 
L. R. 15 Eq. 302, 304, 42 L. J. Ch. 346 ; W. pi. 378. The remarks of the 
Lords Justices in Hoffman v. Postill, L. R. 4 Ch. App. 673, 681, and Boyd 
V. Peti-ie, 20 L. T. 934, cited post, p. 39, must be taken with reference to 
the particular cases before them. (See Commissioners of Sewers v. Glasse, ubi 
siipra). 
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OHAP. iv» in Minet v. Morgan (5), '* be great reason for holding that if 
^^^- ^' a man comes into court as a plaintifif, attacking somebody 
else, he ought to be bound to disclose everything on which he 
relies for the purpose of his attack. But that undoubtedly is 
Party canmot not the present rule of the court." No party to an action is 
he is going °to entitled to call upon his opponent to say how he intends to 
prove his frame his case, or how he intends to argue it, upon the facts 
^^^ which are known to all (r), and the province of discovery 

is not to compel a party to set out in what manner he 
means to make out his case, or to deal with a certain set of 
materials, or whether he intends to dispute one proposition or 
another (s). [The plaintiff in discovery] has no right to say 
to the defendant, ** Tell me what your title is — tell me what 
your case is — ^tell me the evidence you have to support it — 
disclose the documents you mean to make use of in support 
of it — tell me all these things, that 1 may find a flaw in your 
title " (t). Thus, in an action of trover by the assignees of a 
bankrupt to recover property alleged to form part of the 
bankrupt's estate, interrogatories asking the plaintiffs ujxm 
what acts of bankruptcy they intended to rely in support 
of their title as assignees were disallowed (u), and in such an 
action or an action for goods sold, the defendant is not 
entitled to interrogate the plaintiff as to how, when, and from 
whom he first became possessed of the goods in question (a?), 
unless he admits a primd facie title in the plaintiff and seeks 
to invalidate it by matter subsequent {xx). Where the 
plaintiff set up a particular right, which would in part be 
established by evidence that it had actually been enjoyed, the 
defendant was not allowed to interrogate him as to the par- 
ticvlar instances in which that right had been exercised or 
enjoyed (the acts themselves not being in issue but being 
only evidence bearing on the issue raised), although, as was 
said, he would have been entitled to discovery of instances in 
which the right had been claimed and successfvZly resisted (y). 

{q) L. R. 8 Oh. App. 861, 864. 

(r) See per RomiUy, M. R., in Ingilhy v. Shqfto, 83 Beav. 83, 89. 

(s) lb. 41. 

(0 Per Lord Abinffer, C. B. 4 Y. & 0. 165. 

(m) Edtoards v. WaJceJield, 6 E. & B. 462 ; see Mow v. Roberts, 2 C. B. 
N. S. 671. 

(x) Finney v. Forwood, L. R. 1 Ex. 6 ; SivUr v. Harris, W. N. 1876, 22 ; 
Sheward v. Lord Lonsdale, 5 C. P. D. 47. 

(xx) See Derby Bank v. Lumsden, L. R. 6 C. P. 107. 

(y) Commissioners of Sewers v. Olasse^ L. R. 16 Eq, 302 (see per Thesiger, 
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Where, however, there is a privity between the parties, as chap. iv. 
where a document forms the common title, or is the subject ^^^' ^- 
of the mutual and common right of both, as in the case of Except where 
disputes between lords of manors and copyholders as to ^'^^0^*^'' 
their mutual rights {z), or the applicant has otherwise an interest in the 
interest (a) in the evidence in the possession of his opponent, ^^^^^^ ' 
to prove his own case or defeat his adversary's, the rule 
does not apply, for what is evidence of the one's case, must 
be evidence of the other's ; thus, even title-deeds may be 
ordered to be produced where it is credibly^ and not merely 
generally or speculatively alleged that they contain some- 
thing supporting the case of the applicant, or impeaching 
that of his opponent (6), or where they are bond fide 
sought to be impeaclicd for fraud (c), or where the dispute 
is as to the anvywats or particvZars of parcels, or as to 
boundaries (d) ; e.g., where the applicant asserts that he is 
not within a certain boundary, as the deeds will show (e), 
or admits his opponent's title, and merely contends that 
it does not extend to the particular property in dispute (/). 
A party is not, however, upon a mere allegation of fraud, Rule where 
which is denied, entitled to the production of the im- *^ a ege . 
peached documents before the hearing (g) ; though, on the 
other hand, it is not necessary, in order to entitle him 
to the production, that his opponent should admit that 

L. J., 7 Ch. D. 451-2) ; Bovill v. Smith, 2 ib. 459 ; Daw v. Eky, 2 H. & M. 
725. 

(z) See Warrick v. Queen's College, L. R. 3 Eq. 683 ; Minet v. Morgan, 11 
ib. 284, 286. 

(a) See, as to what is meant by "interest," j505^, p. 130. A mere general 
allegation of such an interest, vrUhoiU showing how it arises, is not sufficient 
(Philipps V. P., 40 L. T. 815 ; see^^cr Wigram, V.-C, 1 Ha. 622—3, 684), 
and if the allegation be credibly denied, the case must be carried further (i6). 

(6) Seejper Lord Cottenham, L. C, 2 Macn. & G. 260 ; per Wigram, V.-C. 
8 Ha. 113 seq. 

(c) See PaUh v. Ward, L. R. 13 Eq. 33. 

{d) See Jenkins v. Biishby, 36 L. J. Ch. 400 ; Lind v. Isle of Wight Co., 8 
W. R. 540 ; A.O. v. Thompson, 8 Ha. 108 ; Wright v. Verrum, 1 Drew. 344 ; 
Brown v. Wales, L. R. 16 Eq. 142 ; Ponsmiby v. Hartley, W. N. 1883, 13. 
The order for production may be limited to the parcels (see 8 Ha. 120 ; 
Wayne's, Ac. Co. v. PmvelU, Ac. Co., W. N. 1880, 141, 159). 

(e) Burrell v. Nicholson, 1 Myl. & K. 680 ', A, O. y. Emerson, C. A. 10 
Q. B. D. 191. 

(/) See Earp v. Llcnfd, 3 K. & J. 549 ; Bethell v. Casson, 1 H. & M. 806. 
In such cases the discovery is not of title-deeds as such, but of the facts 
contained in maps or plans {v. ib. ), or shewn by the recitals (see per Jessel, 
M. R., xxiv. S. J. 781). 

(g) See Bassford v. BlaJcesley, 6 Beav. 131, 133, ^cr Lord Langdalo, M. R., 
(cited with approval by Malins, V.-C, in Bepublic of Costa Rica v. Erlanger, 
L. R. 19 Eq. 33, 46) ; Crisp v. Platel, 8 ib. 62 ; Patch v. Ward, ubi supra; 
W. pi. 311 seq. ; Swift v. J^Ieman, 13 Ir. Eq. Rep.;H9. 

D 2 
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OHAF. IV. 
Sect. 3. 



Party entitled 
to know what 
his opponent's 
case is 
generally. 



Information 
equivalent to 
particulars. 



there has been fraud (h). The Court must look to the 
circumstances of the case, and consider whether it is 
redsonahle that the documents should be produced. There 
must be circumstances which show that the applicant is 
fairly entitled to have the matter inquired into (t). Such 
«b case must be made as raises a doubt whether the 
plaintiff has not a right to impeach the deed (k). If the 
bill impeaches the deed, and alleges that there is anything 
on the face of it which will support the charge, the court 
will order it to be produced (I), 

A party is, however, entitled to know generally what hia 
opponent* 8 case is, its nature atid character, and on what 
facts he relies (m), that is, the substantial particulars of the 
acts on which he is going to rely, the allegata probanda (n), 
but not of the facts which are only evidence thereof (o), and 
may obtain by inteiTOgatories such information with respect 
thereto as would be afforded by particulars, especially where 
the statement of the case in the pleadings is vague and 
general (p). He has a right to know what it is that the 
defendant relies upon, in order that he may meet and 
prepare himself to encounter such defence, but he has no 
right to say> " How do you make out your case ? How do 
you prove it ? What is your evidence ? " (q). The question 
in such cases is. Is it in substance asking for better partic- 
ulars, or an attempt to get at the evidence of the other 
side ? (qq). It is a misapprehension to speak of such discovery 
as tending to destroy the case of the opposite party ; it is 
directed to show what are the material issues — what are the 



^ 

(h) See per Lord Langdale, M. R. 6 Beay. 183. 

(t) lb. 

{k) See per Malins, V.-C, L. R. 19 Eq. 44—6. 

(l) Kermedy v. Cfreen, 6 Sim. 6. 

(m) W. pi. 372 ; Kerr, 33. See Saunders v. Jones, C. A., 7 Ch. D. 436, as 
explained in Benbew v. Low, 0. A., 16 vb, 93 ; Ashley v. Taylor, C. A., 38 
L. T. 44. This has been pointed oat as one of the functions of discovery 
(v. ante, p. 2). 

(n) deeper Brett, L. J., 4 Q. B. D, 138. 

(o) See Beribow y. Low, C. A. 16 Ch. D. 98 ; per Cotton, L. J. 3 Ex. D. 
837. 

(p) Johns V. James, 13 Ch. D. 370 ; Z/yon v. Tweddell, ib, 376. It seems, 
however, from the explanation given by Jessel, M. R., in BeTibow v. Laiv (p. 
87), of the decision in Saunders v. Jones, that such an interrogatory should 
only be allowed (1) in actions in the Chancery Division, and (2) where the 
party is interrogated for other pnrposes, and that in all other cases the infor- 
mation should be obtained, as before^ by particulars not en oath (see AuguS' 
tinus V. Nerinckx, C. A., 16 Ch. D. 18). 

{q) Per Lord Cottenham, L. C. 2 H. & T. 13. 

{qq) Per James, Ij, J., 60 L. J. Ch. 36. 
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material facts upon which, what may be called the sub- chap, rv, 
siduary issues in the case, will be raised (r). Thus, in an Sect. 8. 
action by a servant agaiiacst his nxaster for wrongful dismissal, 
there being a geTieral charge of misconduct in justification^ 
interrogatories were allowed as to the specific acts of mis- 
conduct relied on (s), and, m an action for libel, as to. the facts 
intended to be relied on in aupport of a general defence of 
justification (t)>> By this meai:^ inform^'tion may be obt Substance of 
tained of th<e da^es, pa/r^ticulars, and drcumstanceSi of the coj^veraations 

n 11 -i-ii- 11 T relied on. 

matters alleged by a party m nis pleadings, and the substance' 
of conversations, but not the details, (by which is meant, not 
that a maQ i^ npt bouixd to state wha«t tooK place at a 
particular interview, or thQ substai\tial details of a^ conversa- 
tion which, took placQ, but th^t he is not to be compelled 
under covei; of interrogatorfea to disclose the evid^ence which 
he intends to adduce at the tri^l) (u^, nor the names and But not 
addresses of thpse pjesen.t at such conversations or inter- "^^^^^^^^^ 
views, aad who will presumably be called by him as his witnesses, 
witnesses, (x), though it seems to be no objection per se that 
the discovery sought would incidentally disclose the names of 
the othei: party's, witnesses {y). In aptiona for infringement 
of patents, discovery may be obtained by iatei;rogatoiies of the 
particulars of alleged prior user relied obi by the defendant, 
notwith^tai^ding that theije 19 a statyto^cy provision for the 
delivery of such, particulars (;^. It is upon this pi^inciple, Amount of loss 
apparen,tly, that interrogatories are npw ajlpwed as to the ^^ ^^*°^**«®' 
nature and Qxtent of loss or damage su^tauxed by the^ conX"* 
plainant (a), which were disallowed vol the Common Law 
Courts except where the q.uestioji. was simply as to th^ amount 
of damages, suffered, ajid the def eijidapt was desirou$.of paying 

(r) ^e&per Thesiger, L. J., 38 L. T. 46. 

(5) Saunders y, J oneSy C. A,» 7. Ch. B, 485, 446;. 

\t) Gray Y. La^oy^chere, 4 Q. B« D, 206. Particulars of- fraod, breaches of 
covenant, and infringement have always been obtainable in Common Law 
actions, and sin^jjai; info]:iii|itipi3L,may be obtained- by means of interrogatories 
in the Chancery Division, (see per James, L. J^, 7 Ch. D. 449), 

(u) Bade v. Jacobs, C. A., 8 Ex. t^, 835, as e^lained^by Cotton and 
Lindley, LL. JJ., in A, 0, Y^ Q(i$kak 20 Ch. IX 61.5, 529, 581 ; Hills v. 
Watts., L.. R, a C. p. 688. 

(x) Bade v. Jajcobs i Pott£T, v. Mfitrop^ jRjfc, 20 L, T; 281 ; Daw v. EUy, 2 
H. & M. 726. See, however, jjer:. Bacon, V.-C, 18 Ch. D. 874. 

(y) See KuhligerY, Bailey, W. N., 1881, 165 j Storey v. Lord Lennox, 1 Keen, 
341, 1 Myl. & Cr. 625. 

(2) Birch V. Mather, 22 Ch. D. 629 ; see 15 & 16 Vic. c. 88, s. 41 ; post, 
p, 170. 

{a) See Sauvders v. Jones, C. A., 7 Ch. D. 436 ; Wilts CaiKul Co, j» 
JSwijidon Waterworks Co., 20 W. R. 353. 
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parties. 



OHAP. IV. money into court for the purpose of satisfying the plaintiff's 

^^^' ^' claim and staying the action (6). 
Discovery of It is no objection, if the discovery sought be material to 
r^o?n^^ the case of the party seeking it, that the disclosure may at the 
same time incidentally reveal matters upon which the other 
party relies in support of his case, as that which is common 
to the case of both may be inquired into by either (c). " To 
protect a defendant from the disco veiy or production of a 
dpci^ment, relating to the subject of dispute, it is not suffi- 
cient that it should be evidence of his title, or contain 
evidence that he intends and is entitled to use in support of 
his case. It w/iy also be of a similar character with regard 
to the plaintiff's case, either in a directly affirmative 
manner, or by exhibiting matter at variance with the 
defence, or tending to impeach it " {d). Thus, in an action 
for negligence against a surveyor or a solicitor, he may be 
asked vjhat steps he took to discharge his duties^ it being part 
of the plaip tiff's case to make out that he did not do his duty, 
and of the defendant's that he did (e) ; and where the plaintiff 
sued as the holder of a particular office, and the defence was 
that be ha4 uot duly qualified himself by taking the necessary 
oaths, interrogatories as to whether he had done so and under 
what circumstjtnces, were allowed (/). 

Discovery may be obtained of matters tending to impeach 
or destroy an opponent's case, although the case set up by 
the party himself m^y be merely a negative one (g), provided 
tbat ca^e be definitely alleged in the pleadings (or by affi- 
davit) and be one which, if established, would defeat his oppo- 
nent's case (A). Thus, where the question was, as between the 
Crown f^-nd the lord of a manor, whether a certain foreshore 



Destroying 
opponent's 
case. 



{h) Some V. Hoiigh, L. R 9 C. f. ^85 ; J)6bB(m y. Richardstm, ib. 3 Q. B. 
778 ; n^riffM v. Qoodlake, 34 L. J. Ex. 82 j Frost v. Brooke, 32 L. T. 312 ; 
Megaw v. M'Diarmid, 10 L, R. Ir. 376. 

(c) W. pi. 326, 344 ; see pe^ Lo^ CampbeU \n WhcUeUy v. Crowter, 
25 L. J. Q. B. 163, 167 {S. C. 5 E. & B, 709) j Carew v. Dames, ib. 165 • 
BoUon V. Corp, of Liverpool, 1 Myl. & K. 91. 

Id) P&r Knight Bruce, V.-C, 1 Y. & Coll, Ch. 651. 

\e) Whaieley v. Crowter, Carew v. Davies, supra ; qee also Turner v. 
Ooulden; L, R. 9 C. P. 57 ; Marquis of BuU v. Lewis, W. N. 1867, 65. 

(/) M* Malum v. Ellis, 10 Ir. C. L. R^p. 120. 

Ig) See Hqff'rmnn v. Postill, L. R. 4 Ch. App. 673 ; Commissi&fiers of 
Sewers v. Olasse, ib, 15 Ecj. 802 ; W. pi. 342-3 ; A, G, v. Corp. of 
London, 2 Macn. & G. 247, 256 seq. 

(h) See per Lord Lyndhurst, L. C., 15 L. J, Ch. 84, 1 Phill. 220 ; Smith 
y. Duke of Beau/art, 1 Ha. 507 ; 1 Phill. 209 : per Bruce, V.-C, 1 Y. & C. 
Ch. 651. 
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was within the manor, production was, upon the application oeap. tv, 
of the Crown, ordered of the court rolls of the manor, in ®®°** 



order to show whether there was not an abse^nce of entries of 
admissions to the manor in respect of the foreshore (i) ; and, 
in an information by the Crown claiming as such the soil of 
the river Thames against the Corporation of Lpn^don, claiming 
as owners of the soil and also conservators of the river, an 
interrogatory was allowed asking, " is it not true that no 
charter or patent contains any grant of the soil, etc., to the 
Corporation ? " (fe). The coi^nxoix case of a defendant requiring 
production of documents relating to the plaintiff's case, is very 
different, it is said, from a case where a defendant comes 
against a plaintiff and says, " You have documents in your 
possession which disprove your own case " (I). Though the 
plaintiff in an a^tioxi. for infringement of a patent, where the 
novelty of thie invention is denied, has no right to a discovery 
of the particulars of the prior user relied upon by the defendant, 
i.e., the particulars of hia defence (m), when you come to the 
case of a defendant asking questions of a plaintiff, it is a very 
different thing. It is the defendants business to destroy the 
plaintiff's cas^y a^d th.e^e th^ defendant has a right to ask 
all questions which are fairly calculated to show that the 
patent is not a good patent, or that whAt h,e alleges to be an 
infringement is not an infcingemont (n). Th^ above remarks 
must, however> be construed with reference to the par- 
ticular case before the Court, for it is well established that 
the rights of plaintiff and defendant to discovery ar^ reci- 
procal (o), and that a defendiant is i^ot b^j more thas^ a plaintiff 
entitled to see th,e eyideuce of his opponent's case (p). 

Although a party i^ i\oti entitle to a discovery of his Discorery in 
opponent's ca;3e„ except to the limited extent above mjen- opponent's 
tioned (q), yet he is entitled to a discovery not oply in,cfae. 
support of his orig^ivM primA facie case, but ajso of his 
am^swer to his opporisnt's case (r)- "HothiQg ca^ b(B ixwre- 

(i) A, 0. V. Emfirsfm^ C. A., 1,0 Q. 3, I>» 19^. 

\k) A, O.x. Corp. of Lcmdm, \% Beav. 8 ; 2 Macn.. & (J.. 1^. 

\V) See B(yyA v. PttrUy 20 L. T. 934, per Selwyn, L. J. ; Sm^h v. Duke of 
Beaufort, 1 Ha. 507, 1 PhiU. 209. 

(m) See Daw v. Eley^ 2 H. & Mi. 725 ; per Gifl[ar4, L, J„ L. R. 4 Ch. 
App. 681. But see post, p. 172, as to statutory particulars in such cases. 

(to) See Hoffman v. Postilly L. R. 4 Ch. App. 673, 681 ; per Giffard, L. J. 

(o) See^Mjr Lord Romiljy, M. R.,42 L. J. Ch. 346. 

(p) V. antCf p. 33, 

(q) V. ante, p. 36. 

(r) W. pi. 342 J A. G. y. London Corporation, 2 Macn. & G. 247. 
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CHAP. rv. clear," says Lord Cottenham, " from authority and universal 
^ Sect. 8. practice, than that a plaintiff is entitled to discovery, not 
only of that which constitutes his own original title, but that 
he is also entitled to a discovery for the purpose of re- 
pdling what he anticipates will be the defence " (s). In 
such cases, the plaintiff does not call upon the defendant to 
discover his own case or evideVfCe, hut Toakes a specific case 
of his own, and asks discovery, iq opposition, it is true, to 
the defence, hut which being addressed to the proof of a 
case specifically made in the bill, is clearly distinguishable 
iu principle as well as fact, from a direct inquiry into his 
opponent's case {t\ Thus, a plaintiff, in addition to dis- 
covery of matters supportii^g his claim, is entitled to a 
discovery of matters which support his reply (if the defence 
be more than a simple denial of his case) (u), and the de- 
fendant, iA lik;e m,anner, if the reply be more than such 
simple joinder of issue, is entitled to discovery in support 
of his rejoinder^ and each party is entitled, generally 
speaking, to ^iapOY^ry from the other of matters as to which 
the burden of propf rest^ upon him, but not of matters as 
to which the burden of proof rests upon his opponent (pc), 
except to the extent of knowing generally what his case is. 
Must be some It has been said that the rule of protection is founded 
set up^ ^^^ ^pon the fact of some title or case having been set up by 
the objecting party, 'and does not apply to the case of a 
defendant whose case is merely a denial that the plaintiff 
has any case at all, for that there must be some legal founda- 
tion for his title before a defendant is to be at liberty on 
that ground to protect himself from discovery (y). 
Fishing inter,. Interrogatories directed to destroy an opponent's case 
oblectioBlbie, should be founded on specific pointed allegations of clear 
and unquestionable materiality (0), for discovery is given 
tQ a p^rty to assist him in praving a k7io%vn case, and not to 

(») 2 Macn. & G. 256 ; see per Knight-Brace, V.-C, 1 Y. & C. Ch. 661 ; 
per Bacon, V.-C, 7 Ch. D. 443 i^ Butev, Learns, W. N. 1867^ 65, 

(t) W. pi. 114. It must be vl specific averment and not a general charge (c/l 
Qombe v. City of LondoUf 4 Y. & C. 139, with Smith y, J^ke of BeoMfort, 
1 Ha. 507, 1 Phill. 209). 

{u) See Bayley v. Ch-iffiths^ 1 H. & C. 529 ; Goodmam, v. Holr(yyd^ 16 C. B. 
N. S. 839. 

{x) Seei^er Jessel, M. R., 16 Ch. D. 96. 

ly) A. G. Y. London Corporation, 2 Macn. & G. 247, 265-6, per Lord 
Cpttenham, L. C. 

(z) See per Knight Brace, V.-C, 16 Jur, 715 ; Bovill v. Smith, L. R, 2 Eq. 
459» 
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assist him in a mere roving speculation, to see if he can^^ chap. iv. 

out a case, or spy out flaws in his opponent's (a). To a ^^^' ^' 

certain extent, every interrogatory is a fishing interrogatory, 
in this sense, that it seeks to ascertain whether one or more 
facts, material or useful towards establishing a cause of 
action or a defence, can be shown by the admission or testis 
mony of the party interrogated. But there is another sense 
in which the term is more properly applied — where a party, 
without showing any probable reason for hdieving that he 
has a cause of action, or a ground of defence, seeks to learn 
his adversary's evidence, so. that he may assail it, or seeks 
information foi^ the chance of discovering whether he has 
some iHght, or has suffered some wrong, of which as yet 
he knows nothing (6). Thus, where interrogatories were 
delivered by a defei^dant in an action of libel in support of 
a plea of justification, Archibald, J., said, ** The defendant 
must know that the plaintiff has wTitten the articles upon 
which he seeks to justify, and not have to interrogate him 
to discover it. That is fishing for a defence. The defends 
ant might ask, did you not in certain papers write such 
and such articles 1 and not, what articles did you 
W7^te ? " (c). 

Similarly, a party is not entitled to discoveiy of documents, Discoveiy of 
merely for the purpose of ascertaining whether they contain f^^J^^ ^^^ 
anything tending to. disprove his opponents case. If he does pick holes in 
not claim anything positively or affirmatively under the docu-» ™* 
ments in question, he cannot call for them merely because 
they may, upon inspection, disclose some defect in his adverT 
sary's case, and so help him and hurt his adversary, whose 
title they are (d). In Boltofn v. The Corporation of Liverpool, Bolton v, 
the bill alleged generally, that, if the corporation would pro- ^i^'^'r'* ^^ 
duce their own documents relating exclusively to their own 
title, it would thereby appear that their case at law was un- 
founded, that is, that the production of the docu,ments of 
the coi-poration would furnish, evidence against themselves. 
The defendant denied the allegation, and the Court decided 
that where a defendant credibly denies the allegation upon 

(a) W. pi. 203 ; Philipps v. P., C. A., 4 Q. B. IX 127 ; Hare, 186 ; Daw J 
▼. Eley, 2 H. & M. 725 ; see per Pigot, C. B., Ir. Rep. 5 0. L. 498. 

(b) Per Pigot, C. B., Ir. R. 2 C. L. 661. 

(c) Buchanan v. Taylor ^ W. N. 1876, 73 ; see Gourley v. PUmsoll, L. R. 
8 C. P. 362 ; per Bramwcll, B. 11 L. T. 139. 

ifl) See Boltou v. Corporatioik of Livcriwoly 3 Sim. 467, 1 Myl. & K. 88i 
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. rv. which the plaintifif founds his title to a production of docu- 
Sect. 3. ments relating exclusively to the defendant's case, the plain- 



tiff has no right to call for an inspection of such documents 
only for the purpose of seeing whether he can by such 
inspection discover something which may invalidate the 
defendant's case (e). Nor can a party be in a better position 
in this respect only because he alleges a specific defect in his 
opponent's case, and makes that specific defect his own case, 
unless he can carry his case beyond his own allegation, where 
denied (/). 
Form in which The questions naturally suggest themselves : (1.) What 
b^chdm^. statement on the part of the party resisting production on 
this ground is essential to the claim for protection, and (2.) 
Whether such statement is in all cases to be accepted as 
Rule laid down conclusive or not. The rule upon both points was laid down 
Brace^,\-C. ^J Vice-Chancellor Knight-Bruce (gr), and recently adopted 
by the Court of Appeal (A), in these terms : " If it be with 
distinctness and positiveness stated in an answer that a par- 
ticular document forms or supports the defendant's title, and 
is intended to be, or may be, used by him in evidence 
accordingly, and does not contain anything impeaching his 
defence, or forming or supporting the plaintiff's title, or the 
plaintiff's case (i), that document is, I conceive, protected 
from production, unless the Court sees {k), upon the answer 
itself, that the defendant erroneously misrepresents or mis- 
conceives its nature (]), But where it is consistent with the 
answer that the document may form the plaintiff's title, or 
part of it, may contain matter supporting the plaintiff's 
title, or the plaintiff's case, or may contain matter im- 
peaching the defence {w),, then, I apprehend, the document 

{e) See per Wigram, V.-C, 1 Ha. 521—2 ; pipr Lord Lyndhurst, L. C, 
1 Phill. 220, 16 L. J. Ch. 84 (j^pproving the decision). 

(/) Seei?cr Wigram, V.-C,, 1 Ha, 522. 

\g) In Combe v. Corporation of London, 1 Y, & C, Ch. 631, 651. 

{h) A. O. Y. JSmerson,C. A., 62 L. J. Q. B. 67 (10 Q. B, D. 191). The 
nile though laid down with respect tg. a^swe^8, applies equally to affidamts 
claimiiig protection for documei^ts m\der the modern practice (s^e /w Brett, 
It, J,, i^. 74, 

(t) See the form in Minet v, Morgan, L, R. 3 Ch. App. 361, approve^ of by 
James, L. J., in Corporation of Hastings v. Ivally ib. 1017, 1021. 

\k) I.e.f is reasonably satisfied or certain (see A. O^ v, ^mexson). Xliere 
must be that degree of certainty which a man of reasonable care wo,ul4, in th^. 
ordinary course of things, act upon as a certainty (per Bjrett, L, J„ ib. 73). 

{I) I.e., as to its supporting his own case and not supporting his opponent's 
(ib.). See 'per Kindersley, V.-C, 6 W. E. 118; W. pi. 318; Poiisonby y._ 
Hartley, ixxiv Law Times, 208. 

(m) As in SmUh v. Duke of Beaufott, X Ha. 607, 1 PhiU- 209, 
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is not protected ; nor, I apprehend, is it protected if the ohaf. rv. 
character ascribed to it by the defendant is not averred by ^^^' ^' 
him with a reasonable and sufficient degree of positiveness 
and distinctness " (n). 

The mere use of the word title — ^the mere allegation that 
the documents relate eocclusively to the defendanfa title (o) 
is of no avail to the defendant in resisting production, if 
that conclusion be opposed by the obvious character of the 
documents, or if it be not supported by specific averments 
excluding all probability that the documents would furnish 
evidence in support of the plaintiff's case (jp). It may even 
be a question, though the expression is in common use, what 
a defendant in swearing to an answer understands by " the 
plaintiff's case " (q). The claim of privilege will not be 
allowed it it appear, on the face of the answer, that the 
defendant has not himself inspected the documents (r) ; a 
statement made entirely on the faith of information received 
fi'om other persons as to the documents is not sufficient to 
protect them from production (s). It will be observed that 
there are four allegations deemed important in order to 
maintain a claim for protection, viz,, (1.) That the docwment 
supports the defendant's (t) title ; (2.) Thxd it is intended 
to be, or may he used by him in evidence oAicordingly ; 
(3.) That it does owt contain anythvng impeaching his 
defend ; or (4.) Forming or supporting the plaintiff's (t) 
title or case. If these four states of circumstances co- 
exist, then, it is said, the document is protected from pro- 
duction, unless the Court sees upon the answer itself that 
the defendant erroneously represents or misconceives its 
nature (u). 

The considerations by which the Court should be guided Whether oath 
in determining upon the conclusiveness or otherwise of the coiwlurive"* 
claim of privilege, when technically sufficient, are fully ex- not 
pressed in the judgments of the Lords Justices in the case 



(w) See BanncUyne v. Leader, 10 Sim. 230. 

(o) Beeper Kindersley, V.-C, 36 L. J. Ch. 401, 30 ib. 799. 

(p) Per Wigram, V.-C, 4 Ha. 186, See jjer Kindersley, V.-C, uH supra; 
J/yell V. Kennedy, H. L., 52 L. J. Ch. 385, 8 App. Cas. 217. 

(q) Beeper Knight-Bruce, L. J., 8 De G. M. & G. 478. 

(r) Manby v. Bevnche (No. 3), 8 De G, M. & G. 476 ; see C(ynibe v. Corpora- 
tion of London ; Oabbett v. Cavendish, 3 Swt^nst. 267, n. 

{s) Per Knight- Bruce, L. J., 8 De G. M. & G. 479. 

{t) By "defendant" and "plaintiff" are of course meant the parties seeking 
aiui resisting prodiwtion respectively. 

{u) Beeper Baggallay, L. J., 52 L, J. Q. B. 70. 
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CHAP. IV. of the Attomey-Oeneral v. Emerson (x), above cited. Lord 
^^^^' ^' Justice Brett said : " If either from the description of the 

Rule laid down documents, or from the answers with regard to the other 
' * documents, or from an inspection of other documents which 
have been produced without any objection being made (y), 
or from any other admission in the course of the proceedings, 
the whole of which are before the Judge or the Court, it can 
be seen, with the certainty that I have before described, 
that the defendant cannot be trusted when he swears in the 
form I have described (z), then the Court will not give effect to 
the defendant's oath, but will act upon their own view 
that the description of the documents given by the defendant 
cannot be trusted. Where the documents are shown to be 
of such a nature that the Court alone at the final hearing 
can say that they will not asmat the plaintiff's case, and 
cannot negative the defendant's case, and where in the 
opinion of the Court it is certain that the affidavit which has 
been made cannot properly be met, the Court will act upon 
the affidavit. But where the Court are certain in the sense 
I have described (zz), that the documents will assist the plain- 
tiffs case, or negative the defendant's case, there they will 
not act upon the affidavit. * * * If the nature of the 
documents is shown to the Court to be such that the 
Court can say with certainty that no person in the posi- 
tion of the defendant can affijm or negative the parts which 
he does affim or negative, then the affidavit cannot be 
accepted by the Court as a satisfactory affidavit. The 
Court, unless they can, in the manner and to the extent 
described, be certain that the document is of such a character 
that the defendant cannot properly swear to the effect to 
which he is bound to swear, must trust the oath of the 
defendant and refuse the order for production." And Lord 

Baggallay, L. J. Justice Bagga,llay said : " It appears to be clear from the pro- 
position laid down by Vice-chancellor Knight^Bruce, which 
I am prepared to adopt as a guide, that it is the duty of a 
Judge, if he finds a defendant's an^w^ir in such precise terms 
as those pointed out by the Vice-Chancellor, to ascertain 
whether, from a, coi:isidei:ation of tbe whol^ case,, he is satis- 

(x) Uhi supra. See Ponsonhy v. Hartley ^ C. A. (cited ante, p. xxxix). 
(t/) See Corporation of Hastings v. Ivall, L. R. 8 Ch. App. 1017 ; Imper^ 
Land Co. v. Mastcrman, 29 L. T. 569. 

{z) I.e., the foi-m prescribed by Knight-Bruce, V.-C. (aiUe, j>. 4.2). 
{zz) V. ante (k).- 
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fied that the defendant has erroneously represented or mis- ohap. rv. 
conceived the nature of his case. In order to do that it is ^^^* ^' 
necessary to go into the whole of the answer, but I do not 
depart from adopting the view which has been repeatedly 
acted upon, that where there is nothing hut the clear and 
positive denial of the defendant, in some such terms as those 
enunciated in Combe v. Corporation of London (a) ; there 
the oath of the defendant must be accepted, and credit given 
to it" {aa). Accordingly, in that case, the question being 
between the Crown and the lord of the manor^ whether a 
certain foreshore was within the boundaries of the manor, 
production was ordered of certain of the court rolls and 
minute books of the manor, for which protection was fully 
claimed by the defendant as relating solely to his own title, 
it being admitted that they related to the matters in ques- 
tion, and no objection having been made to the production of 
earlier documents of precisely the same class (6). 

The very nature of the dispute between the parties may Effect of 
render it impossible to bind the one by the other's views of the ^"^[!J^on"of^ 
character and effect of the documents in his possession (66), law. 
as where the question in dispute turns upon the very nature 
or effect of the documents, as an inference of law, in which 
case conclusive effect cannot be given to the oath of the 
party as to them (c). The case might be a complicated one 
of title, and a man who is not a professional man might well 
come to the conclusion that particular documents, according 
to his view, would not in any way support his opponent's or 
imperil his own title {d). 

It is not in all cases necessary for the party to swear Denial of 
absolutely that the documents do not support or tend to^^®^*"^^,^ 
support his opponent's case (e) ; a denial to the best of his case need not 
knowledge, information, and belief will be sufficient, unless ^ *^^^*«' 
there is, as in the case of Combe v. Corporation of Lon^ 

(a) Ubi supra, 

(aa) lb. 71. 

(6) A. O, V. Emerson, C. A., 10 Q. B. D. 191. 

Ibb) Ferrier v. Atwool, 14 L. T. 278. See Hare, 279 ; A. 0, v. Emersm, C. A. 

(c) See Gresley v. Mousley, 2 K. & J. 288 ; Ponsoriby v. ffartley, W. N. 
1883, 13 ; per Lord Cranworth, V.-C, 1 Sim. N. S. 162. 

(d) See per Baggallpy, L. tf., 52 L. J. Q. B. 71. It was probably with 
reference to cases of this class that it has been said that the applicant has a 
right to seethe documents in order to judge for himself whether they support his 
ease or not (see ^?er Wigram, V.-C, 1 Ha. 520 ; per Wood, V.-C, 2 J. & H. 
323—4, 2 K. & J. 292 ; per Lord Cranworth, V.-C, 1 Sim. N. S. 161—2). 

(«) Minet v. Morgan, L. R. 8 Ch. App. 361 (title-deeds), following Peile v. 
Stoddart, 1 Macn. & G. 192. 
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OHAP. IV. don (/), something which qualifies the statement, or shows 
^^^^' ^' substantial insufficiency on the face of the affidavit (g). 



Sect. 4. — Of the objection on the ground of injurious 
consequences to the party giving discovery (a). 

Sect. 4. This objection, which must be taken by the party himself 

upon oath, in his answer or by affidavit (6), may be raised on 
any of the following grounds : 
1. Tendency I- That to give the discovery sought might criminate or 
toself-cnmina- ^qj^^ to Criminate the party giving it, or the husband or wife 
of such party (c), i.e., bring him into the peril and possibility 
of being convicted as a criminal (d). The Court should not 
regard the form of words in which the privilege is claimed, 
but should look to see whether answering would be likely to 
have or probably would have such a tendency to criminate (e). 
The existence of the alleged peril is the main question to be 
considered, and it would be a great pity to lay down a par- 
ticular form of words for declining to answer (/). Thus, in 
an action for libel, an objection to answer interrogatories 
directed to prove publication on the ground that the party 
was " advised that they nfiight tend to criminate " him was 
upheld ig). 
Court not The Court or Judge is not bound to accept the mere 

statemeiU; of statement of the party's own belief that his answer may 
party. tend to criminate him, but is entitled to decide, whether 

the question has really, or may fairly be considered, under 
all the circumstances of the case, as having, that tendency. 
In the parallel case of a witness, the law was thus laid down 
in the case of Reg, v. Boyes {h), which was approved of and 

(/) 1 Y. & C. Ch. 631, 15 L. J. Ch. 80. 
(g) See per Lord Selboiiie, L. C, L. R. 8 Ch. App. 366. 
(a) See Hare, part III., ch. i. ; Kerr, part I., ch. vi., s. 2. 
{b) Webb V. East, 6 Ex. D. 23, 102 (C. A.). 

(c) W. pi. 130 ; Mitf. [130] ; Hare, 100 seq. ; Kerr, 149 seq. See also 
Fisher v. Otoen, C. A., 8 Ch. D. 645, 649 ; Allhusen v. Labouch^ref C. A., 
3 Q. B. D. 664, 658 ; fFehb v. East ; Lamb v. MuTister, 10 Q. B. D. 110. 

(d) Per Field, J., 10 Q. B. D. 111. 

\e) See per Field, J., ib. In the case of documents, their criminatory 
character should be distinctly stated {Moe v. N. Y. Ass, Press, aiite, p. xxxvii). 

(/) See per Stephen, J., 52 L. J. Q. B. 48 (s.c.) 

ig) Lamh v. MuTister, vM supra. See M'-Mahon t. Ellis, 10 Ir. C. L, 
Rep. 120. 

{h) 1 B. & S. 311, 329 seq, "Where the liability is a mere question of law, 
the Court must determine it (^Re Mexican Co.^ 27 Bear. 474). 
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ft 

followed by the Court of Appeal in a recent case(i). "To chap. rv. 
entitle a party called as a witness to the privilege of silence, ®®°*' *• 



the Court must see from the circumstances of the case, and the But must 
nature of the evidence which the witness is called to give, g^fficfency of 
that there is reasoTiable grov/iid to apprehend danger to objection. 
the witness from his being compelled to answer. We indeed 
quite agree that, if the fact of the witness being in danger 
be once made to appear ^ great latitude should be allowed 
him, in judging for himself of the effect of any particular 
quesftion; there being no doubt, as observed by Baron 
Alderson in Osborn v. London Dock Company (Jc\ that a 
question which might appear at first sight a very innocent 
one, might, by aflfording a link in a chain of evidence, 
become the means of bringing home an oflfence to the party 
answering (]), Subject to this reservation, a Judge is, in our 
opinion, bound to insist on a witness answering, unless he is 
satisfied that the answer will tend to plaxie the witness in 
peril'' In such a case it becomes the duty of the Judge 
to look at the nature and all circumstances of the case 
and the effect of the question itself, to see whether it is 
a question the answer to which will really tend to crimi- 
nate the witness (m). If the party assigns a reason for not 
answering, which, in the opinion of the Court, will not crimi- 
nate him, he will not be protected {n), A bare possibility of Danger must 
legal pelil is not suflficient to entitle a party to protection, ^t'^t^. 
The danger to be apprehended must be real and appreci- 
able with reference to the ordinary operation of law in the 
ordinary course of things, and not a danger of an imaginary 
and unsubstantial character, having reference to some 
extraordinary and barely possible contingency, so improbable 
that no reasonable man would suffer it to influence his 
conduct (o) ; the question is, Is there practically any reason 
to anticipate such a danger? (p). 

(t) Ex parte Reynolds, 20 Ch. D. 294. Where the question obviously 
tends to criminate, as in an action for libel when the defendant is asked 
whether he wrote the alleged libel, it is of course unnecessary to state any 
grounds of objection (see Landf v. Munster). 

{k) 10 Ex. 698, 701. 

ll) Maccallwm v. TurtoUy 2 Y. & J. 183 ; Qlynn v. Houston, 1 Keen, 329 ; 
W. pi. 138. 

(m) Per Field, J., in Larrib v. Munster, 10 Q. B. D. 111. 

\n) Scott V. Miller, Johns, 220 ; Ex parte Aston, 4 De G. & J. 320. 

(o) Eeg. V. Boyes, 1 B. & S. 311, followed and approved in Ex parte 
Beynolds, C. A., 20 Ch. D. 294. See Short v. Mercier, 8 Macn. & G. 205, 
217 ; Sidebottom v. Adkins, 8 Jur. N. S. 631, 

\p) Per Cockbum, C. J., 1 B. & S. 326. 
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CHAP. rv. 

Sect. 4. 

Liability 
under foreign 
law. 



2. Expofiore to 
penalty or 
forfeiture. 



Distinction 
between for- 
feiture and 
conditional 
limitation. 



The protection applies equally whether the party is 
amenable to the laws of a foreign country or to the laws 
of this country, but in the former case a bare statement 
of such liability without showing what the law in question 
is, is not sufficient to protect the party from answering ; it 
must be shown what the law is, and that it is applicable to 
the particular case (q). 

It is no ground of objection, however, that the answer 
might expose the person objecting to civil actions (r), or that 
it might expose other persons (except it be the husband or 
wife of the party) to criminal proceedings (s). 

II. That it would expose the party to a penalty, by which 
is meant a penalty strictly so called (t), as in the case of a 
solicitor being struck off the rolls (u), or a fine imposed for 
an offence, and not merely something really equivalent to 
liquidated damages, (as where a party has bound himself by a 
penalty not to do a particular act) (x), or a forfeiture of a penal 
nature (y\ i.e., the violent and premature determination of a 
lawfully existing estate or interest, not the mere determina- 
tion by a limitation to that effect (^), or the loss of a sum 
of money (a), unless as a fine on conviction for an offence {au). 
There is a fine but well established distinction in this respect 
between cases where a certain estate is given to an individual, 
but with a condition annexed, that upon the happening of a 
certain event there shall be a forfeiture of the estate so given, 
and those, where the estate is so limited as only to endure 
till a certain event occurs, and then to go over, commonly 
called " conditional limitations " (6), for a man has no right 
to say " Although my estate has determined in consequence of 



(g) See the judgment of Lord Chelmsford, L. Q., in U. S. v. McHae, L. R., 
8 Ch., App. 79, 84 seq. (distinguishing and explaining the case of King of 
Two Sicilies v. Wilcox, 1 Sim. N. S. 801) ; Heriz v. Kiera, 11 Sim. 318. 

(r) Tetley v. Easton, 18 C. B. 643 ; Murray v. ClayUm, L. R. 15 Eq. 116, 
119 ; see 46 Geo. 8, c. 37. 

(«) McCorquodale v. 3ell, W. N. 1876, 39; King of Two SicUies v. 
Wilcox, supra. 

(t) W. pi. 131 ; Hate, 100 seq.; The Mary, L. R. 2 A. & E. 319 ; see 46 
Geo. 3, c. 37. 

(u) See Nehne v. Newton, 2 Y & J. 186 n. ; Scott v. Miller, John. 828^ 

(a?) See French v. Macabe, 2 Dr. & War. 269. ' 

ly) Jones v. Green, 3 Y. & J. 298 ; U. S. v. M*Bae, L. R. 3 Ch. App. 79. 

[z) Pye V. BvMerjield, 6 B. & S. 829 ; Hare, 118 seq,-. Hurst v. H., 30 
L. T. 698. See A, G. v. LtLcas, 2 Ha. 666. 

(a) See Sloman v. Kelly, 4 Y. & C. 169. 

{aa) See Hemmings v. WilliamsoTi, 10 Q. B. D. 459 (statutory penalty). 

{b) Per Kindersley, Y.-C, in Bambrook v. Smith, 17 Sim. 209, 216 seq. 
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the act, I have a right to refuse the disclosure whether my chap, rv, 
estate has determined " (c\ ^^^^' ^- 

Liability to a penalty or forfeiture imposed by the law of a Liability by 
foreign country is a sufficient ground of objection, provided ^^^^^ ^' 
satisfactory evidence be given of the existence of such law 
and its applicability to the case in question (d). It is no 
ground of objection, however, that the disclosure may expose 
the party to pecuniary loss or liability (e). 

Until the doubts recently expressed by the Master of the Sembie, ground 
Rolls and Lords Justices Baggallay and Cotton in a recent l^r^uceXcii^ 
case before them (/), the privilege appears to have been un- ments. 
questionably considered as equally applicable to the case of 
production of documents (gr); on principle, there should be 
exactly the same privilege in the one case as the other, 
seeing that applications for production are analogous to ex-^. 
ceptions to an answer, so that a party cannot be compelled to 
produce any document which he could not have been com- 
pelled to set out in his answer (h), and it is upon this very 
ground that Sir James Wigram bases the existence of the 
privilege (i). 

In any of the above cases, if the reason for allowing the Where liability 
protection has ceased, as by the expiration of the time iuj^^ceases!^^" 
which criminal proceedings can be taken (k), or by the grant- 
ing of a pardon to the offender (I), or where the party seeking 
the discovery is able and willing to waive the penalty or for- 
feiture and expressly offers to do so (m), or where the object- 

(c) Ih, 

{d) King of Two Sicilies v. Wilcox, supra; U. S, v. McRae, L. R. 3 Ch. 
A pp. 79 ; V, arite, {q). 

(e) See 46 Geo. IIL, c. 37. 

(/) Webb V. Bast, C. A., 6 Ex. D. 108. 

ig) See W. pi. 290 ; Parkhnrst v. Lowten, 1 Mer. 391, 2 Swanst. 194, 
213 ; Nelme v. Nevjton, 2 Y. & J. 186 n.; Ewing v. Osbaldiston, 6 Sim. 
608 ; JRice v. Gordon, 13 ib. 580 ; King of Two Sicilies v. Wilcox, 1 Sim. 
N. S. 331. See also MitcheU v. KoecJcer, 18 L. J. Ch. 294, and Bobinson^ 
V. Kitchen, 21 Beav. 366 (where answers tm to documents were refused on the 
ground of liability to penalties). The authorities at Common Law, of which 
Hill V. Campbell, L. R. 10 C. P. 222, is the latest, are designedly omitted. 
With the exception of Taylor on Evidence, (ed. 7), 1464, 1793 (who states 
the proposition with a query, refen-ing to Beg. v. Leatham, 6 Cox, 601, 
3 E. & E. 658), there is a conse7isus of opinion in support of the privilege, 
though the cases cited as authorities are not always well chosen (see Roscoe, 
Ev. 164 ; Best, Ev. s. 216 ; Qreenleaf, Ev. s. 300 ; Daniel, 1695; Hare, 105; 
Steph. Dig. Ev., art. 118). See Roe v. N. Y. Ass. Press, ante, p. xxxvii. 

{h) See W. pi. 290. 

(i) Ib. 

{k) Hare, 120 seq.-, W. pi. \42 ; Tayl. Ev. § 1468. 

{I) Beg. V. B(yyes, 1 B. & S. 311. 

(?/i) W. pi. 140—1 ; Hare, 110 scq.', aeeper Wood, V.-C, L. I?. 4 Eq. 334, 
33»— 9. 
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LAW AND PRACTICE OP DISCOVERY. 



CHAP. rv. 

Sect. 4. 



Party estopped 
from taking 
the objection* 



Waiver. 



Statutory 
ezceptionB. 



ing party has, by the effect of his own acts, excluded himself 
from the benefit of the rule, or, as it is said, " contracted him- 
self out of the protection *' (n), or estopped himself from 
taking the objection (o), the protection will cease also and the 
party will be bound to give the discovery sought. Thus, it 
was held that a man, who had held himself out as a sworn 
broker of the City of London, could not refuse discovery to 
his principal of his dealings and transactions on the ground 
that it might subject him to penalties for having acted as a 
broker without being duly admitted as such, the ground of 
the decision being that a man is bound to make good his 
express or implied representations (p). It is, of course, open 
to the party to waive this, as well as any other ground of 
protection (g), but where it is claimed for a document, it is no 
answer to show that it was waived on a previous occasion (r). 

Again, in certain cases, the Legislature has, on grounds 
of public policy, deprived individuals or a class of indivi- 
duals of the privilege of silence, with or without any indem- 
nity for any evil consequences entailed by its removal («), 
e.g.y in the case of printers, publishers, and proprietors of 
newspapers, who are bound to divulge the nature of their 
connection therewith, while shielded from the consequences 
of such discovery (t). It is, of course, open to the party 
seeking the discovery to prove the facts alivmde {u), or to 
give secondary evidence of the documents withheld (x). 

The party required to answer may refuse to answer further, 
although what he has already disclosed may be ample evidence 
to convict him (y). No unfavourable inference should be 
drawn from the refusal to answer ; it is obvious, however, 
that such a course is likely to be very prejudicial to the party 
before a jury (z), 

{n) Per Hart, V.-C, Oreen v. Weawr, 1 Sim. 404, i27 seq ; per Romilly. 
M. R.. 21 Beav. 370. 

(o) See EMnaon v: Kitchen^ 21 Beav. 365 ; <S. C 8 De G. M. & 6. ^ ; 
Hare 111, 8eq.\ W. pi. 143. 

[p) Robinson v. Kitchen, ubi supra, 

\q) See Gary v. CiUhbert, Ir. Rep., 6 Eq. 559. 

(r) V. posty p*62 (;?). 

(s) See Hare, 108 aeq,y and cases there cited ; Tayl. Ev., § 1455 ; Beg, v. 
ScoU, 25 L. J. Mag. 128 ; £x parU Schofield, C. A., 6 Ch. D. 230 
(examination of bankrupts) ; 24 & 25 Vict c. 96, s. 85. 

\t) By 6 & 7 Will. IV. c. 76, s. 19, as re-enacted by 32 & 33 Vict c. 24; 
see Dixon v. Enochs L. R. 13 Eq. 394 ; Bowdler v. Allen^ 39 L. J. C. P. 217 ; 
Hamsden v. Breartey^ 83 L. T. 322 ; Lefroy v. Bumside, 4 Ir. L. R. 340. 

{u) See Mitchell v. Koecker, 12 Beav. 44. 

(«) See^r Lord Eldon, L. C, 2 Swanst. 213. 

0/) See Beg. v. QarheU, 2 C. & R 474 ; Cooke v. Turner, 14 Sim. 218. 

(2) The decision of the C. A. in Fisher v. Owen (8 Ch. D. 645) has been 
objected to on this ground (see per Field, J., 52 L. J. Q. B. 47). 
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Sect. 5. — Of the objection on the ground ofprofesaioTial 

pHmlege (a). 

On grounds of necessity and public policy (6), confidential chap, rv 

Sect. 5. 



communications between a client and his professional legal 
adviser (c) are protected from disclosure by discovery or other- Communica- 
wise (d). By " legal advisers " are meant professional legal legal advisers 
advisers, that is, barristers, solicitors, and their clerks, whether *J?^ ^^®*^ 

,-. : n 1 * o * clients are 

belonging to the courts of this or a foreign country, e.g,, a privileged. 
Scotch solicitor and law agent practising in this country (e), 
and all recognised and usual intermediate agents between 
them and their clients (/). " The principle is established that 
where a person has occasion to employ a solicitor, and the 
solicitor, in order to enable himself to advise on the matter, 
calls in some person to assist him and to give his opinion, 
such communications are as much privileged as if they came 
from the solicitor himself. In such a case the person called 
in * * * ig p^Q ff^ ^^g ^-j^Q solicitor's clerk " (gr). In the 

Court of Chancery the privilege has been held to apply to 
communications with a person who, unknown to the client, 
had ceased to practise as a solicitor at the time when they 
were made, and the same would probably be held now (h). 
The privilege is that of the client^ not of the legal adviser (i), Privilege 
and it is the duty of the latter to claim it on his client's ^^^f* ^ 

(a) See Hare, part iii., ch. iii., ss. 1-2 ; Kerr, part i., ch. vi., s. 1 ; Steph. 
Ev., art. 115. 

(ft) See per Turner, V.-C, 9 Ha. 387, 390 ; per Jessel, M. R., 2 Ch. D. 
648 seq. ; per Cotton, L. J., 3 Q. B. D. 621 seq. 

(c) That the privilege is confined to Ugal advisers, see per Jessel, M. R., 
2 Ch. D. 660—1 ; 17 ib, 681--2 ; Slade v. Tucker^ 14 ib, 824 ; Steph. 
Dig. Ev. 171. 

(d) The fullest and latest expositions of the law upon this subject are con- 
tained in the cases of Anderson v. Bank qf British Columbia, 2 Ch. D. 644 ; 
Bustros v. WhitCj 42 L. J. Q. B. 642 ; SoiUhwark Water Co. v. Quick, 3 
Q. B. D. 315 ; Wheeler v. Le Marchant, 17 Ch. D. 675, and Kennedy v. Lyell 
(cited ante, p. xxxv. ), decided by the Court of Appeal. 

{e) Laiorence v. Campbell, 4 Drew, 485 ; Banbury v. B., 2 Beav. 173. That 
the friendly opinion of a lawyer is not privileged, see Smith v. Daniell, 
L. R. 18 Eq. 649 ; Bampson v. B., 26 L. J. Ch. 612. 

(/) Steph. Dig. Ev., art. 115 ; Tayl. Ev., s. 911, 920; Slade v. Tucker, 
14 Ch. D. 824 ; Hooper v. Oumm, 2 J. & H. 602. 

(g) See per Wood, V.-C, Walsham v. Stainton, 2 H. & M. 1, 5 (account- 
ant) ; Churton v. Frewen, 2 Dr. & Sra. 390 (interpreter). Before litigation 
or dispute it is otherwise {v. post, p. 56). 

(h) Calley v. Richards, 19 Beav. 401 ; see per Bacon, V.-C, L. R. 
18 Eq. 654. 

(i) See per Jessel, M. R., 2 Ch. D. 649 ; Beg. v. Kinglake, 11 Cox, 
C. C. 499. 

£ 2 
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Duiation of 
privilege. 



CHAP. rv. behalf. It may, therefore, be waived by the client, either 
^^^^' ^' expressly or by conduct (k) ; thus, the right of protection for 
sMay be waived, documents may be lost by setting them out in pleadings or 
affidavits (I), and where a corporation elected to answer by 
their town clerk, who was also their solicitor, they were held 
to have thereby waived their privilege and precluded them- 
selves and him on their behalf from claiming it (m) ; but the 
privilege is not waived by the mere fact of the solicitor 
making an affidavit in the action in support of his client's 
claim, if it do not contain statements as to the matters con- 
tended to be privileged (n) or by having previously furnished 
the opposite party with a copy or a statement of the effect of 
a privileged document (o), and it is no answer to such claim 
when set up to show that it has been waived on a previous 
occasion {p). 

As regards its duration, the nile is " once privileged 
always privileged.'* The mouth of the attorney, with respect 
to privileged communications, is closed for ever, unless 
he has the permission of his client (whose privilege it is) 
to speak ; and it is immaterial whether the client be a 
party to the suit or not (q). Unless the client waives the 
benefit of it, Courts of justice are bound to consider such 
communications as if they never had been made (r). It is 
not affected by the death of the client (a), but follows the legal 
interest and enures for the benefit of those claiming under 
him (f), and may, apparently, be set up by the legal repre- 
sentatives of a deceased legal adviser (u). 

The first and most obvious class of privileged communica- 
cationsbetwara ^.j^j^g consists of communications between tke client himself 
Adviaer. and the legal adviser. In this case, the privilege is not con- 

fined to communications when made either during an actual 

(k) See Blenkvnsopp v. B,, 17 L. J. Oh. 843, where the client waived the 
privilege on the application for production. 

\t) See Mominffton v. M., 2 J. & H. 697 ; M'Intosh v. G. W, R., 1 Macn. 
& G. 73 ; Drake v. Symes, John. 647. 

(m) Mayor of Swansea v. Quirk, 5 C. P. D. 1 06. 

{n) Txirtoii v. Barber, L. B. 17 Eq. 329. See iZ^^r. v. Levison, 11 Cox 
C C. 162. 

(o) Carey v. CuthbeH, I, R. 6 Eq. 699. 

(p ) Underwood v. Secretary for India, 36 L. J. Ch. 346. 

(q) Per Wigram, V.-Q; 7 Ha. 86 ; Taylor, Ev., s. 927. 

(r) P«r Wigram, V.-C, ib, 

(«) Russell V. Jackson, 9 Ha. 387 ; Chant v. Brown, 7 ib. 79 ; 9 i&. 790 : 
per Stuart, V.-C, 4 Giff. 380. 

{t) See as to the course of devolution of the privilege, per Turner^ V.-C, 
9 Ha. 893 seq. ; Ford v. De Ponf£S, 6 Jur. N. S. 993. 

(w) deeper Lord Eldon, L. C, 1 Mer. 114. 



I. Communi* 



PROFESSIONAL CONFIDENCE. 53 

6r in anticipation of an apprehended litigation conoerning chap. rv. 
the subject to which they relate (x). It is sufficient if they ^^**^- ^- 
pass as profesaioncU communioatiocna in a prcfesmonal 
capacity {y) with no reference to, any partieular litigation, 
and without any other reference to litigation generally than 
all human affair& have, in sa far as every transaction may, by 
possibility, become the subject of inquiry (a). " As I imder-r 
derstand it," said Pearson, J., in a yecent case (a), " the doc- 
trine of privilege is now extended to aU communicatioiva frosft 
a client to his solicitor in his professional capacity." 

The rule is^ however, subject ta the following limitations : l. Must be 
1. The legal adviser's knowledge of the matter of which dis- tion'^of^ 
covery is sought m,ust have been in some sense acquired as the witnessed, 
result of a coimnunioaticm, for the privilege does iw>t extend 
to ifrieTe collateral facts, things done, which the legal adviser 
knows by any other means than confideutial conitmunication 
with his client, though, if he had not been employed as such, 
he probably would not have known them (6). Thus, he may 
prove the client's swearing te the truth of an answer or affi^ 
davit, and his handwriting, by seeing it in documents pre- 
pared by hi>m in the name of hia employer ; in the same way 
he may prove the fact that a particular document is then in 
his possession and in court, for this is not a fact profes- 
sionally communicated to him (c)> or the state of a particular 
document at a particular time, for this is matter of obaeQ^Or- 
tion naerely, of which any other persoa who saw it would be 

(aj) That this was so, where the legal adviser, was tl)e party ftom whpm th» 
discovery was sought, was long siuce settled (see j?er Wigram, Y.-C, 3 Ha. 
124), but in the case of the client the rule long fluctuated and the priyilege 
was not definitely settled upon its present footing until the decision of the 
Court of Appeal in Chancery in Minet v. Morgan^ L. R. 8 Ch. App. 861 (see 
per Hall, V.-C.,, ib- 17 Eq. 331, aAdj?er Brett,. L. J., 34 L.. T.. 632). which, has. 
since been followed in Turton v. Barber, L. R. 17 Eq. 329 ; JSacon v. B., 
84 L. T. 349 ; Mostyn v. IFest M, Co., xb, 531 ; Eadie v. Aiid&r^mi, 47 L. T, 
543 ; see also Boyd v. Petrie, 20 ib, 935. 

(y) Bee par Kiiidersley, V.-C., 1 Dr. ^ Sm. 347, 4 Dyew, 490, cited with 
approval by Lord Selbome, L. C., in Minet v. Morgan, supra ; per Jessel, 
M. R., 18 Ch. D. 632 ; Herring v. Clobery, 1 Phill. 91 ; Carprnael v. Powis^ 
ib, 687. 

(2) Seeder Lord Brougham, L. C, 1 Myl. & K. 102 i^r Giffard, L. J.j 20 
L. T. 935 ; per Wood, V.-C, 1 K. & J., 459 seq. 

(a) Eadie v. Addison, 47 L. T. 543, 544 -; see p&r Bacon, Y.-£)., 34 L. TJ. 
350 ; see, however, Hartlepool Coll. Co. v. Moon, C. A., 36 L. T. 585. 

(ft) See per Cur. Dwyer v. Colliiis, 7 Ex. 639, 646 ; Sawyer v. Birchmore, 3 
Myl. & K. 572 ; Desborough v. Bawl ins, 3 Myl. k Cr. 616. 

(c) Ib. See Bonner v. Jackson, 1 De G. & Sm. 472 (solicitor bound to 
state to whom and for what puq)ose he parted with client's documents, audt 
vher^^they now are). 



64 LAW AND PRACTICE OP DISCOVERT. 

CHAP. IV. equally cognizant (cZ). What a solicitor is privileged from 
^^^' ^' disclosing is that which is communicated 8ub sigiUo confea^ 
aionis, that is to say, some fact which the client communicates 
for the purpose of obtaining the solicitor's professional advice 
and assistance (e). Thus, a solicitor's knowledge of his client's 
residence, even though be knows it simply in consequence of 
the professional business in which he has been acting for him, 
is not on that ground alone a matter of confession, so as to 
be in the nature of a privileged or confidential communica* 
tion. He tnay know it as a mere collateral fact, incidentally 
learned by him, or, on the other hand, it may have been com- 
municated confidentially as his client's hiding place (/). 

2. From dVent 2, The matter of which discovery is sought to be withheld 
not staranger, ^^ ^j^^ legal adviser must have been communicated to him 

directly or indirectly, by the client hvrmelf, and not 
merely acquired by him during and by virtue of the profes- 
sional employment and in his character of legal adviser (g\ 
He is bound to disclose information communicated to him 
from collateral quarters (A), and the mere fact of a client 
having made a confidential communication to his solicitor 
does not protect the solicitor from giving discovery, if he 
had acquired the same knowledge before or after such confiden- 
tial communication, under such circumstances that he would 
be bound to discover it The mere fact that a solicitor has con- 
fidential communications made to him does not merge the 
other sources of informatioii (^). Nor, again, can a party, 
who is liable to give discovery at the suit of another, by 
communicating the matter of such discovery to his solicitor, 
for the pui-pose of getting his advice, on that ground alone 
excuse himself from giving the discovery which he would 
otherwise have been bound to give (i). 

3. In ordinaiy 3. It must have been made touching matter which came 

{d) See Brown v, J^oster, I H. 4t N. 736, The presence of a stranger is 
fatel to the privilege (Heg. v. Levison^ 11 Cox, 163). See, as to the distinction 
between confidential communications and those of facts patent to the senses, 
iCennedy v. Lyellf C, A., 48 L. T. 455, 

{e) P«r James, L. J., Mx parte Campb^lly L, I^. 5 Ch. App. 703, 706. 

(/) Ih, See Heath v. Crealock, L. R. 16 Eq, 257. 

Ig) Marsh v. Keith, 1 Dr. ^ Sm. 342 ; Thomas v. Eawlings, 27 Beav. 140 ; 
F(yrd v. TennarU (No. 2), 32 id, 162 ; Desborougk v. Mawli'ns, 3 Myl. 
& Cr. 616. 

{h) Sawyer v. Birchmore, 3 Myl. & K. 572 ; D$shorough v. BawUns, 3 Myl. 
& Cr. 615 ; Ford v. Tennanty 32 Beav. 162 ; O<yr0 v. Bowser, 5 be 
G. & Sm. 30. 

{%) Levns v. Pennington^ 29 L. J. Ch. 670, 67?, per Romilly, M. R. 

{k) See per Wigram, V.-C, 7 Ha, 86 ; per Wood, V.-C, 1 K. & J. 454, 
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within ihe ordinary scope of professional employment (Z), chap. iv. 

no privilege, therefore, can be claimed for unnecessary {II) ^^^^' ^' _ 

communications, or those made in furtherance of any criminal, co^e of /egiti- 

. mate bosmess. 

iUegaZ, or fravdulent purpose (m), or the committal of a 
contempt of the authority of the Court {n). The true test Test of legiti- 

1 -I XT ^1 • i' • • M J macy of advice 

m such cases, whether the communication is privileged orgiygn^ 
not, is whether the transaction as stated is one on which it 
was perfectly lawful for the client to ask, and for the solicitor 
to give legal advice (o), or whether on thefa^ee of the plead- 
ings, it appears to be illegal or fraudulent (as was the case 
in EeyTidl v. Sprye) (p) ; and the fraud or illegality must be 
alleged to exist wuth reference to that part of the case to 
which the dooomenta in dispute relate, or as to which the dis- 
covery is sought, and not with reference to matters entirely 
collateral to the communicationa with the legal adviser (q). 

4. The privilege can only be set up as against strangeYs PrivUege can 
and not as against persons upon whose behalf, no less than ^p^i^t 
on behalf of the party himself, the legal adviser was jointly strangers, 
consulted or employed {s\ for in such a case thei'e would be 
exactly the same professional confidence with the one as with 

the other (Q. Thus, all cases submitted and opinions taken 
by a trustee to guide himself in the adminstratioa of his 
trust, and not for ^o purpose of his awn defence m any liti- 
gation against himself (by the cestuis que trustent) (u) xaust 
be produced to the cestuis que irust,s^ they ar^ taken for the 
purpose of the administration of the trust, and for the benefit 
of the persona entitled to the trust estate, who will have to 
pay the expense thereby incurred (x). 

5. The privilege applies to oases of ooJ3ifliot between the No* applicable 

taca^ of testa- 
cy) See per Loird Broiighaia, h, C, X Myl, & K. W2 j. iW Lprdi Lyndhuret,, 

L. C, 1 Phill. 687. 

ill) See Caldbeck v. Boon, Tr. R^ X C.. L. S% 

(m) FolleU v. Jeffexy^y 1 Sim^ N. S. 1 i Cliarlton y. Combes, 4 Giff. 872 ; 

Oartside v. OiUram, 26 L. J. Ch, 115 ; see per Tui^ier, Y.-C, 9»Ha. 392, 
{n) Ramshotham v. SenioXi L. R.. 8 Eq. 676. 
(0) Per Loi:d Crwiworth, V.-C, 1 Sim. N. S.. X6 ; see ChavUm y. Goombea^ 

supra. 

( p) 10 Beay.. 61 ; XI <jb. 618.. See Kelly v. Jacksoih, 18 Ir. E(k R. 129^ 
Iq) Morningian y. if., 2 J^ & H. 69.Z ; Charlton v. Coomhes, 4 Giff. 372.. 
(8) See Warde v. fT^ 3 Mfiien. & a 366 ; Fovd v. De Pontes, 7 W. H. 299 

(solicitor employed by h[usband aiw^ wife). 

(0 Per hovd Crauworth, V.-C, 1 Si^i, N. S. 27^ 

(u) See J^roun v. Oakshott, 12 Beav. 262 ;. Talbot v. Marshfield, 2 Dr. & 

Sm. 649 ; Bacon v. B., 34 L. T. 349. 

{x) deeper Romilly, M. R., fFynne v. ffamberston, 27 Beav. 421, 423—4 ; 

Devaynes v. Robinson, 20 ib. 42 ; Talbot v. Marsh/eld, 2 Dr. & Sw. 649 \ 

M<mn y. CaUley, 22 Ch. D. 609 ; Woods v. fT., 4 Ha, 83. 
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CHAP. rv. client or those claiming under him and third persons, but not 
^^^^' ^' to the case of testamentary dispositions by the client (the 
mentary dis- disclosure of which Can affect no right or interest of his) as 
cUent '^ between different parties, all of whom claim under him, e.g., 
as between the executors and the next of kin (y). Where 
the question arises as between two parties claiming equally 
under the client, it would be arbitrary to hold that it 
belongs to one of them rather than to the other (z), 
Commnmca- The rule extends not merely to a communication made to the 
a^Tts for"(Xttn- professional agent himself by the client directly, it goes to all 
munication. communications made by the client to the solicitor through 
intermediofte agents, and he is not bound to write letters 
through the post, or to go himself personally to see the 
solicitor ; he may employ a third person to write the letter, 
or he may send the letters through a messenger, or he may 
give a verbal message to a messenger, and ask him to deliver it 
to the solicitor (a). The agent must, however, be employed on 
the part of the client to obtain the legal advice or assistance, 
in which case he stands in exactly the same position as the 
€lient as regards protection, and not a mere general agent or 
representative, e.g,, a surveyor (6). Information given and 
documents communicated to the solicitors by third parties, 
not as agents of the clients seeking advice, are not protected, 
because they contain information required or asked for by 
the solicitor for the purpose of enabling him the better to 
advise the client (c). The cases, no doubt, establish that such 
documents are protected where they have come into existence 
after litigation commenced or in cmitemplation, and when 
they have been made with a view to such litigation (d), 
either for the purpose of obtaining advice as to such litigation, 
or of obtaining evidence to be used in such litigation, or of ob- 
taining information which plight le^d to the obtaining of such 
evidence, bvit it has pever hitherto been decided that docu- 
ments are protected merely because they are produced by a 
third person in answer to an inquiry made by the solicitor (e). 
II. Infoma- The second class of privileged copimvinications compiises 

tion obtained x o r 

{y) Russell v. Jackson^ 9 Ha. 387. 

(2) See ^cr Turner, V.-C.^ ib. 39,3. 

(a) Per Jessel, M. R,, 2 C^i. D. 649 ; 17 i^, 682 ; Hooper v. Oumm, 2 J. & 
H. 602. . > . /- 

(6) Wheeler v. Lc Marchant^ C. A., 17 ih. 675, 684, per Cotton, L. J. 

(c) Ih, See Original Hartlepool Coll, v. ^ooti, 30 L. T. 585. " 

(d) See M*Co7'qtiodale v. Bell, 1 C. P. D. 471, post, p. 57. 
(0 Per Jessel, M. R., 17 Ch. D. 681. 
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information obtained and documents prepared during an chap. iv. 
actual or in contemplation of an anticipated litigation and for ^^^^- ^- 
the purposes thereof, either (1) by the solicitor himself and his 'or purposes of 
agenta, or (2) by the client or his agents at the request and ® ^^ ^^°* 
hy the directions of the solicitor, or (3) by the client or his 
agents, without any previous request by the solicitor, but for 
the purpose of being laid before him for his advice or con^ 
^deration (f), such information and documents being sub- 
stantially rough notes for the case to be laid before the legal 
adviser, or to supply the proof to be inserted in the brief, 
in other words " materials for the brief (g), which the oppo- 
nent has no more right to see than the brief itself Qi). In 
order to be privileged, such documents must be in some way 
connected with the solicitor and the conduct of the litiga- 
tion; they must be in some sense his work and not indepen- 
dent communications with third pereons (i) ; tJiey must have 
been specially created, either by him, directly or indirectly, 
or for communication to him (k). 

The most obvious form of privilege is when any litigant sends By solicitor 
either directly or indirectly to his solicitor a document for the *"^ ' 
purpose of obtaining his advice, or for the purpose of enabling 
him to institute or defend an action (I). Again, the solicitor's 
acts must be protected for the sake of the client. The solicitor 
requires further information, and says, " I will obtain it from a 
third person." That is confidential. It is obtained by him as 
solicitor for the purpose of the litigation, and it must be pro- 
tected on the same ground, otherwise it would be dangerous, if 
not impossible, to employ a solicitor (m). You cannot ask 
him [or the client] (n) what the information he obtained 
was (nn). There is another class of cases, where information or 
evidence, which is usually obtained by the solicitor himself, is 
not obtained by him, but a document stating what evidence can 

(/) Seej3«r Jessel, M. R., 2 Ch. D. 649—650. 

(g) Beeper Blackburn, J., L. R. 7 Q. B. 771 ; per Janjes, L. J., 2 Ch. D, 
656 ; per Brett, L. J., 3 Q. B. D. 320 ; per Cotton, L. J., 17 Ch. D. 684. 

(A) See per James, L. J., idn supra i see, a^, to the privilege of the papers in 
the action, Walsham v. Stantortf 2 H. & M. 1 ; Nicholls v. jQues, ib, 588 ; 
Manser v. ZHx, 1 K. & J. 451. 

(i) See Maden v. Vecvers, 7 Beav. 489. 

(k) See ScnUhwark Water Co. v. Quick, C. A. 3 Q. B. D. 315. 

(/) Per Cotton, L. J., 3 Q. B. D. 322. 

(w) See Curling v. Perring, 2 Myl. & K. 380 ; Simpson v. Brown, 83 
Beav. 482. 

{n) See Kennedy v. Lyell^ C. A., 48 L. J. 465 ; ante, p, xxxv. 

{nn) Per Jesscl, M. R., 2 Ch. D. 649—50 ; see M'Corquodale v. JBell,, 1 
C. P. D. 471. 
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CHAP. IV. be given is prepared to be communicated to the solicitor (o). 
^^^- ^' If you ask your agent to give you information respecting the 
evidence which can be given by a person who is to be a wit- 
ness, or to draw up a case for the opinion of your counsel or 
solicitor, his communication for that purpose is privileged (p). 
But a communication from a mercantile agent to his prin« 
cipal giving information as to what the agent had actually 
done for and on account of the principal is not privileged, be- 
cause it is sent in compliance with the request of the prin- 
cipal given after the piincipal has been threatened with 
litigation respecting the matter on which he requires infor- 
mation (g). 
By agents of The solicitor is not bound any more than the client to dp 
solicitor. the work himsel£ He is not bound either to collect informa- 

tion or to collect testimony. He may employ his clerks or 
other agents to do it for him, and upon the same principle as 
. the information acquired by himself directly is protected, so 
the information acquired by a clerk or agent employed by 
him is equally protected (r). 
By client or his But then the cases go still a step further. Suppose the 
agents, as information required is in a foreign country, where neither 
solicitor. the Solicitor nor his clerk nor an ordinary agent can obtain 
it, he may request the client to obtain it himself, and then 
the i/nformation obtained by the client at the request or 
under the advice of the solicitor is in a sense obtained by the 
agent of the solicitor (s). * * * It is turning the client^ 
so to say, into the agent of the solicitor for the purpose (S 
obtaining information ; but it is clearly within the rule of 
privilege (t). The fact that the agent you employ is in fact 
employed at the request and direction of your solicitor to 
obtain information for him brings the case within the rule (u). 
If a solicitor asks the client to send somebody to collect in- 
formation, it is the same thing as if the solicitor himself 

(o) Per Cotton, L. J., in SouthvH»rk Water Co. v. Quick, 3 Q. B. D. 815» 
322 ; see also Paoey v. Lond^ Tramtoays Ca , 2 Ex* D, 440 n. ; Friend v. 
JU CAD, Ry, Co., iJb. 437 ; the Theodw Komer, 3 P, D, 162 ; per Mellish, 
h. J., 2 Ch. D, 668—9, 

(p) deeper Mellish, L. J., 2 Ch, P. CISS— 9 ; per Jessel, M. R., ib. 648. 

iq) Anderson v. Bank of British Columbia, C. A., 2 Ch. D, 644. See 
Westinghcntse v. Midland By, Co., 48 L. T. 98, 462 (C. A.>, 

(r) Per Jessel, M. R., 2 Ch. D. 65a 

(s) See Beid v. Langlois, I Macn. & G. 627 ; Bioss v, Gibbs, L. R. 8 Eq. 
522. 

(0 Per Jepsel, M. R., 2 Ch. D. 650. See Steele v. StewaH, 1 Ph, 471 ; 
Lafcme v. Falkland Isl. Co., 4 K. & J. 34, 36, per Wood, V.-C. 

(w) Per Jessel, M, R., 2 Ch. 1), 653. 
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had written to a person in foreign parts asking for informa- chap. iv. 
tion (uu). The true test in such cases is, not whether the ^^°^- ^' _ 
person who is at a distance, and communicates the informa- Test m to 
tion in question, is the agent of the solicitor and sent out by guch ^ms^ 
him, or the agent of the party, and sent out by him, for 
he may have been sent out by the party, and yet, in 
collecting the information, he may have acted under the 
direction and as the agent of the solicitor — but, whether such 
person in transmitting that information was discharging 
a duty which properly devolved upon the solicitor, and 
which would have been performed by the solicitor if the cir^ 
cumstances of the case had admitted of his performing it in 
person (x). The privilege in such a case depends upon the 
purpose for which, and the ci/rcv/mstances under which, it 
was obtained^ and not exclusively upon the character of the 
person who actually obtained it (t/). 

It is not, however, necessary that the information or the Sufficient if 
documents should have been obtained at the instance, or at obte^edfor 
the request, or by the direction, of the solicitor ; it is enough purpose of 
if they come into existence merely for the purpose of being fo^ loUcitor." 
laid before him, for his advice or consideration {z). If a docu- 
ment comes into existence for the purpose of being commu- 
nicated to the legal adviser with the object of obtaining his 
advice, or of enabling him to prosecute or defend an action, 
then it is privileged, because it is something done for the 
purpose of serving as a communication between him and the 
client (a), and at makes no difference that the document was 
not, as a matter of fact, ultimately laid before the legal 
adviser for his advice or consideration (fe). If at the time the 
document is brought into existence its purpose is that it 
should be laid before the solicitor, if that purpose is true and 
clearly appears upon the affidavit, it is not taken out of the 
privilege merely because afterwards it was not laid before 
the solicitor. It might not have been laid before him, because 

{vu) lb. 652. 

Ix) Per Wood, V.-C, in Lafone v. Falkland Isl, Co. (No. \), 4 K. & J. 34, 
36, cited with approval by Jessel, M. R^, in Aiider^on v. BamJc of British 
Columhia^ C. A., 2 Ch. D. 644, 652, where all the cases are reviewed, and 
which is the leading case upon this branch of privilege. See also per evmd. in 
Wheeler v. Le MarcharU, C. A., 17 ib. 675, 682, 

(y) See i)er Wigram, V.-C, 1 Ha. 533. 

(2) SoiUhwark Water Co. v. Quicky C. A., 3 Q. B. D, 315^ Distinguish 
Wedinghouse v. Midlafid Ry. Co., 48 L. T. 98, 462 (C. A.). 

{a) See per Cotton, L. J., 3 Q. B. D. 322, 323. 
■lb) SoiUhwark WaUr Go. v. Qukk, C. A., 3 Q. B. D. 315, 
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CHAP. rv. 

Sect. 6. 



Where no 

solicitor 

employee^ 



Party must 
answer as to 
act^. or know- 
ledge of agents. 



Papers in 
action privi- 
leged unless 
publicijuris. 



the person making the statement had died or went away and 
could not be found (c). But it is not enough that the docu- 
ment should have been prepared with a view to possible 
litigation, and in the event thereof, of being laid before the 
solicitor (cc). 

In Anderson v. British Bank of Columhia (d), Lord 
Justice Mellish expressed an opinion that in cases where no 
solicitor is employed but a man acts as his own solicitor, infor- 
mation obtained by him, before deciding upon bringing or de- 
fending an action, respecting the evidence which could he given 
by a person who wcbs to be a witness, would be just as much 
privileged as if it had been obtained after the action was 
commenced. At any rate, it is not necessary that a solicitor 
should have been actually retained or consulted at the time (e). 

A party is not, however, exempted from the liability to 
disclose, in answer to interrogatories, information communi- 
cated to him by non-iegal agents, or inf(>rmation as to matters 
of fact even though communicated by legal agents (/), 
for the purpose of the litigation, though that information 
were contained in documents which would themselves be 
privileged, as he is bound, if necessary, to procure informa- 
tion for the purpose of answering, and the knowledge of the 
agent in the matter of the agency, is or ought to be 
the knowledge of the principal (gr). The general prin- 
ciple is, that whatever a party to a suit knows respect- 
ing the matter in dispute his adversaiy has a right to 
know ; that being considered the best means of working 
justice (A), and though it wight perhaps appear reason- 
able that as soon as parties are in litigation, or even in con- 
troversy upon those matters which become the subject of the 
suit, what each party gets for the purposes of the suit should 
be protected, that is ftot the rule (i). 

Drafts of pleadings, affidavits, and deeds are privileged, 
though the pleadings and affidavits themselves, after being 

(c) Per Brett, L, J., 8 Q. B. D. 820. ; see jper Cockburn, C. J., ib, 818. 

{cc) Westingh(yuse v. Midland Ry^ Co., 48 L. T. 98, 462 (C. A J. 

(<£) 2 Ch. D. 644, 658 seq. See per Lord Cottenliam, L. C., 1 MyL ^ Q^. 527. 

(«) See Southwark Water Co. v. Quicks 1 Q. B. D. 315. 

(/) See Kennednf v. lyelly C, A., 48 L. T. 455. 

(g) ^Qper Cotton, L. J., 3 Q. B. D. 321, and the judgments of the liOrd 
Justices in, Atiderson v^ Banjfi of Brit, Cohcmbia, 2 Ch. D. 644, 654. 

(h) Per Kindersley, V.-C, 2 Dr. & Sm. 392. 

(i) lb. See Anderson v. Bank of Brit. Columbia ; English v. Tottie, 1 Q. B. 
D. 141 ; SecuSf where the information amounts to "materials for brief" (v* 
ante, p. 57) ; Kennedy v. Lyell, 0. A,., 48 L^ T. 455^ 
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filed and delivered, become publici juris. Briefs are, in chap. rv. 

strictness, not privileged, so far as they are copies of matters ^^^^' ^' 

otherwise publici juris, but the production cannot extend to 
observations, notes, or marks by counsel which may have 
been made upon them (k). Indorsements on briefs are 
puhlici juris, and must be produced, as being the record of 
what took place in open Court, as also short-hand writer's 
notes of proceedings in court, but observations and notes 
made thereon are privileged Q), 

All communications not coming within one of the above- 
mentioned heads, are unprivileged, even though made be- 
tween the parties themselves, or the parties and their agents 
confidentially and in contemplation of or during litigation 
and with reference to the suhject-Triatter thereof nay, even for 
the express purpose of maintaining and defending it, and 
at the party's own expense {m), there being no necessity 
for such communications, and, therefore, no privilege {mm). 

The privilege is not confined to the continuance of the Oncc privi- 
action or other legal proceeding in which the communication ^^vii^^ei*^* 
may have been originally made (n), the rule being " once 
privileged always privileged " (o) ; it applies, therefore, a 
fortiori, where the succeeding proceedings are substantially 
the same as the former, i,e,, involve or embrace the same 
issues (p). Thus, a case stated with respect to the same 
property as that which was the subject of the suit in which 
the privilege was claimed, and after the dispute which ter- 
minated therein had arisen, was held privileged, though 
stated with reference to a separate litigation {q). In the Croos-actions. i 

{k) Walsham v. Stainton, 2 H. & M. 1 ; Manner v. Dix, 1 K. & J. 451. 

{I) NicholU V. JoTies, 2 H. & M. 688 ; PlumUy v. Ucrrrtll, W. N. 1868, 
240 ; Nvrdm. v. Defries, 8 Q. B. D. 608 ; see Tyas v. Brov>n, 42 L. T. 601. 

(m) Buaros v. While, C. A., 46 L. J. Q. B. D. 642, 1 Q. B. D. 423 ; Ander- 
Km V. BanJc of British ColuniMa, C. A., 2 Ch. D. 644 ; Martin v. Butchard, 
36 L. T. 732 (correspondence between piincipals and agents) ; Ooodall v. 
IMtU, 1 Sim. N. S. 156 ; Reid v. Langlois, 1 Macn. & G. 638 (communications 
between co-defendants) ; distinguish Hamilton v. NoU, L. P. 16 Eq. 112 
(where one defendant was employed to collect evidence on behalf of the com- 
mon solicitor), and Jenkyns v. Bushby, 2 ib. 547 (letter written to a co- 
defendant with directions to forward it to the solicitor held privileged) ; 
Wright v. Vermm, 1 Drew. 844 (information obtained for express piu-pose of 
suit at party's own expense). 

{mm) See^r Lord Brougham, L. C, 1 Myl. & K. 101. 

(n) Bullock V. Corry, 3 Q. B. D. 356 ; Nordon v. Defries, 8 %b, 608 ; Bacon 
V. B,, 34 L. T. 349 ; ChaiU v. Brown, 7 Ha. 79, 86. 

(o) Per Cockbum, C. J., 3 Q. B. D. 358. 

Xp) Holm^ V. Baddeley, 1 Phill. 476 ; Thompson v. FaZk, 1 Drew. 21 ; 
Nord(m V. Defries, 8 Q. B. D. 608 ; Ch^nt v. Broum ; Bacon v. B., ubi supra, 

{q) J&nkyns v. BuMy, L. R. 2 Eq. 547. 
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CHAP. IV. case of cross-actions, what passed between the solicitoi's and 
^^^' ^' clients in both actions would clearly be privileged, and in the 
case of two actions by the same plaintiff against diflferent 
defendants, viz., A. v. B. and A. v, C, the subject-matter of 
the two actions being substantially the same, communica- 
tions between solicitor and client in the action against B. 
would be privileged in the action against 0. (r). In these 
cases the matters in dispute are so immediately connected 
that confidential communications in the one action ought to 
be protected in the other (s). So in a case where the facts 
in both actions are identical, and the defendants in the latter 
action are in the same position as the plaintiffs were in the 
former action, for the fact of their positions being reversed 
cannot affect the privilege (t). In such cases it is obvious 
that either the communications in question do not relate to 
the subject of the present proceedings, in which case they 
are irrelevant, or, if they do so relate, that they are privi- 
leged (u). 
Form of claim It is not enough that the affidavit of documents in which 
of pnviiege. ^.j^^ objection is taken should simply state " that the docu- 
ments are privileged '* (a?) ; or that the deponent is advised and 
insists that they are so {xx) ; it should state and verify the 
facts upon which the objection is grounded {y), A claim of 
privilege on the ground that the party obtained the informa- 
tion " either as the solicitor or in some other capacity " will be 
taken most strongly against the party making it, and it will 
be assumed that he obtained the information in the latter 
capacity {yy). No presumptions should be made against the 
party insisting on the privilege from the fact of his doing 
so (0). 

Any question of privilege, not governed by authority, 

(r) See Jenkyns v. Biish^y, supra. 

{s) Per Cockburn, L. C. J., in Bullock v. Cm-rie, 47 L. J. Q. B. 852, 358. 

{t) lb. See Nordon v. Defries^ 8 Q. B. D. 608, where shorthand notes of 
the proceedin|i;s at a former trial were held privileged in a subsequent tiial 
arising out of the same subject-matter. 

{u) Ford V. Ue PmiteSy 7 W. R. 299, 300, per Romilly, M. R. 

(a;) GardruT v. Irving C. A., 4 Ex. D. 49. Forms of claim of privilege on 
this ground will be found in the Append. i)ostf p. 193. It is the common 
practice to aiford the objecting party an opportunity of amending an imperfect 
claim of privilege. 

{xx) BcUguy v. Broadhurst, 1 Sim. N. S. 111. 

(y) Gardner v. Irvin, 4 Ex. D. 49. 

lyy) Thomas v. Bawlings^ 27 Beav. 140 ; see Nordofi v. DefrieSy 8 Q. B. D. 
508. 

(2) See per Lord Chelmsford, WerUworth v. Zloyd, 10 H. L. 589. 
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should be decided by considering the object and foundation chap. iv. 
of the rule, and inquiring whether it is reasonably necessary, ^^°^' ^' . 
either as a result of .the principle which regulates the privi- 
lege or for the convenience of mankind, to extend it to the 
particular case (a). Thus, it has been decided, as we have 
already seen, that the communications between a testator 
and his legal adviser with regard to the testamentary dispo- 
sitions of the former are- not privileged from disclosure after 
the client's death (6). 



Sect. 6. — Of the objection that the discovery is not sought 

bond fide. 

The discovery sought may be technically material, but sect. e. 
it may be objected that it is not sought bond fide for the Discovery not 
purpose of assisting the party seeking it in proving his granted to 
case at the trial of the action (c), thus constituting an abuse^ riosity/'^ 
or at least a misuse, of the process of the Court (d). It is 
very important to see that production is not ordered as mere 
matter of curiosity. It is ordered for the purpose of further- 
ing the administration of justice, to enable the parties to 
ascertain the truth and submit it to the Court, to enable it 
to adjudicate properly on the case ; therefore a mere motion 
to produce documents from motives of curiosity will not be 
attended to. It must be shown that there is some practical 
utility im, the production (e). In Cardale v. Watkins (/) 
Vice-Chancellor Leach said, "The purpose for which dis- 
covery is given, is the aid of some proceeding pending or 
intended, and not to satisfy curiosity j and if such purpose 
be not stated im the biU a demurrer will lie." The party 
seeking the discovery must show that he stands in need of it 
for the legitimate purposes of the litigation (g). Accordingly, 
an old case, inspection of books was refused where it was 
sought for the purposes of the applicant's trade (h), and an 

(i) See per Jessel, M. R., 17 Ch. D. 681 ; pir Kinderaley, V.-C, i Drew. 
490 ; per Turner, V.-C, 9 Ha. 391 ; per Wood, V.-C, 2 J. & H. 606. 
(6) Ru89dl V. JajcksoUf 9 Ha. 387. 

(c) See |Mr Jessel, M. R. 8 Ch. D. 652. 

(d) See 2?«r Cotton, L. J., 3 Q. B. D. 664. 
{e) See r^r Malins, V.-C, L. R. 19 Eq. 45. 
(/) 5 Madd. 18. 

{g) See jwjr Wigram, V.-C, 8 Ha. 112. 
{h) Lingen v. Simpson^ Madd. & G. 290. 
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CHAP. IV. application by a remainderman for the inspection of title- 

^^ — : — deeds in the possession of the tenant for life was refused^ 

where the object was to facilitate a contemplated mortgage 
by him of his interest in the property to which they re- 
lated (i). 
Vexatious in- Interrogatories should be such as tend bond fide to sup- 
terrogatones. p^^^ ^^^ ^^^ ^f ^^^ party seeking to administer them, and to 

favour a complete inquiry into the truth of the issue which 
the Court has to decide (k). If they are administered maid 
fide, or with a vexatious or improper purpose, an answer will 
not be enforced(Q. Where interrogatories tend to criminate 
or discredit the party interrogated, it is the duty of the Court 
to see in the first place that they are put bond fide for the 
purpose of assisting the case made by the party interrogating, 
and secondly, that they are put for the purpose of support- 
ing not a mere fishing case, but a definite case which is 
alleged on the pleadings, and proposed to be supported in 
evidence (m). Thus, interrogatories asking the defendant 
whether he had not published a libel were disallowed, where 
put for the purpose of criminating the defendant, and not 
bond fide for the purpose of assisting the case (rt). 
Discovery with -Again, discovery will not be given where it is in reality 
a view to sought for the purposes of getting evidence to be used in 

ultenorpro- 'f ^ ^ * -. *=* °^ 

ceedings or f or another actiou or proceeding, or nndmg out some person 
Bake of costs or j^gg^ijjg^ whom to bring an action (o), or is unnecessary 

and useless and only sought for the purpose of swelling 
costs or causing delay {p), for it was not intended by the 
rules to make the delivery of interrogatories a mere matter 
of course, whether necessary for the purposes of the action or 
not, and if the judge be satisfied that there is no reasonable 
object in delivering them, he is perfectly justified in striking 

(i) Shaw V. S., 12 Price, 163. See Rippin v. Dolman, 2 W. R. 432. 

(k) SeeiTer Sir R. Phillimore, L. R. 2 A. & E. 322. 

{I) See per Channell, B., in McFadzen v. Corp. of Liverpool, L, R. 3 Ex. 
279, 281 ; Bickford v. Darcy, 1 ib, 364, 4 H. & C. 634 (explaining Baker v. 
Lane, 3 ib. 644). 

(m) See per Thesiger, L. J., 8 Ch. D. 655 ; per Brett, J., L. R. 10 
C. P. 234 seq. 

(n) Edmunds v. Greenttjood, L. R. 4 C. P. 70. See Wafers v. Lord 
Shaftesbury, 12 Jur. N. S. 3. 

(o) Temperley v. Will^ 6 E. & B. 380 ; Cox v. Boekett, 18 C. B. N. S. 
241 ; Lee v. Read, 5 Beav. 381. 

{p) See Bechervaise v. 0. W. Jt., L. R. 6 C. P. 35 ; Alexandra Dock Co. v. 
BlUot, 23 L. T. 847 ; Bray v. Finch, 1 H. & N. 468 ; Th^ Biola, 34 L. T. 
125 ; N'etoall v. Telegraph Co., L. R. 2 Eq. 756 ; Lloyd y, Adams, 
4 K. & J. 467. 
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them out (q). Interrogatories are improper and illegitimate ohap. iv. 
which are intended to obviate the necessity of calling a wit- ^^^- ^- 
ness at the trial, and so unfairly withdrawing him from cross- Unfair object, 
examination (r), or to deter the party interrogated from 
coming forward as a witness («) ; interrogatories as to the 
contents of documents might be improper, if intended to get 
over the diflSculty of their being unstamped. The objection 
must, ordinarily, be taken in the answer (t), but where inter- 
rogatories as a whole are so utterly irrelevant as to appear 
not to have been bond fide delivered, the party called upon 
to answer them might perhaps get them struck out under 
Ord. XXXI. r. 5, and so relieve himself of the necessity of 
raising the objection by answer (u). 



Sect. 7. — That the discovery would be contrary to Public 

Policy. 

No one can be compelled to give evidence [or to produce geot. 7. 
documents] relating to any affairs of State, or as to official ~~ ~ 
communications between public officers upon public affairs, and official 



except with the permission of the officer at the head of the communica- 
department concerned (x). This protection is given, firstly, leged. 
on the ground of public policy, i.e., the danger to the public 
interest which might result from their production (y), and 
secondly, because matters of State are exempted from muni- 
cipal jurisdiction (z). Documents, which are not themselves 
of a character to justify a refusal to produce them on that 
ground, are not to be withheld merely because they are con- 
nected or associated with documents so privileged (a), and 

(q) See per James, L. J., 1 Q. B. D. 443 — 4. The proper mode now is to 
take the objection in the answer, in the case of one or more of several interro* 

Satories, the power of striking out being restrained to the cases where the 
elivery of interrogatories at tul is objected to as unreasonable or vexatious 
(v. post, p. 72). 

(r) See Eodsoll v. Taylor, L. R. 9 Q. B. 79. 

Is) See Stocks v. Ellis, L. R. 8 Q. B. 452. 

(t) See form, post, p. 190. 

(u) See per James, L. J., in Allhu>sen v. Labouchere, 0. A., 8 Q. B. D. 654, 
659 ; per Ck)tton, L. J., ib, 664. 

(x) Stephen, Dig. Ev. Art. 112, citing Beatson v. Skene^ 5 H. & N. 838 ; 
Kerr, 147-8 ,- TayL Ev. s. 947 ; Wadeer v. EaH India Co., 8 De G. M. & G. 
182, 187 ; Smith v. Bast India Co,, 1 Phill. 60 ; M'Elveney v. Connellan, 17 
Ir. C. L. Rep. 55. 

(y) See Wadeer v. JSast India Co. 

(2) Per Turner, L. J. ib. 191. 

(a) Ib. 191. 



/ 
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CHAP. IV. 

Seot. 7. 

Privilege must 
be claimed by 
head of depart* 
ment. 



'What state- 
ment requisite. 



Privilege of 
judges and 
arbitrators. 



official correspondence is not privileged as such unless it 
passed under particular and special circumstances (6). The 
question whether the production of any particular document 
would be injurious to the public service, must be determined 
not by the judge, or other tribunal, before whom the question of 
production is raised, but by the head of the department having 
the custody of the documents (c), and if he (which may be done 
by affidavit) states that, in his opinion, the production of 
it would be injurious to the public service, the judge 
ought not to compel production of it {d). It is not sufficient 
for him to state that he has certain official documents, and 
objects to state anything farther with respect to them on the 
ground of public policy («) ; he must pledge his opinion, as a 
responsible act by a responsible person, that their production 
would be injurious to the public service, and it should be 
shown that the mind of the head of the department has been 
brought to bear upon the particular question (/). Where 
the objection is made, the Court will not order the production 
of part only of the document, the other part being sealed up 
from inspection {g), and a party may declinejto answer interro- 
gatories as to the contents of documents so privileged on the 
same grounds as he may decline to produce the documents 
themselves (A), nor can secondary evidence be given of 
their contents (i). 

It is upon this ground that judges and arbitrators are, in 
the absence of fraud, mistake, or misconduct, privileged from 
disclosing the grounds of their decisions ijc). 



Sect. 8. 

Bond fide 
purchaser for 
value. 



Sect. 8. — Of the objection on the ground of being a bond 

fide 'purchaser for value. 

It was a principle of equity that if a defendant had in con- 
science as good a title to property in his possession as the 

(6) Smith V. East India Co., 1 Phill. 50, 64, per Lord Lyndhurst, L. C. 

(c) Beataon v. Skeru^ 6 H. & N. 838 ; H. M. S. Bellerophon^ 2 Mar. Law 
Gas. N. S. 449 (v. ib, for a form of affidavit) ; Dixon y. Small Arms Co., 
ib, 450. 

(d) Ib. 

{e) Kain v. Farrer, 37 L. T. 469. 

(/) lb. 

(g) H, M. S. BelleropTum, 2 Mar. Law. Gas. N. S. 449. 

(h) Tayl. Ev. s. 948 ; FUzgibbon v. Cfreer, Ir. Rep. 9 C. L. 294. 

(i) Stace v. Griffith, L. R. 2 P. G. 420. 

{k) See Padley v. Lincoln Waierworks, 2 Macn. k G. 68 ; Ponsford ▼. 
Swains, 1 J. & H. 433 ; Duke of Buccleugh v. Metropolitan Board, L. R. 5 
H. L. 518 ; i20 Dare Valley By., ib. 6 £q. 429. 
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person who sought to deprive him of it, though he might chap. iv. 
want a perfect legal title, the Court would not compel him to ^^^^* ^' 
give to the plaintiff any assistance to the defeasance of his 
own title (L). Thus, the fact that the defendant in an action 
is a purchaser for value without notice of the property 
claimed is a good ground of objection to giving any discoveiy 
sought in the action, whether of documents or otherwise, 
which might impeach his de facto title (m), and the rule 
applies whether the plaintiff is asserting a legal or equitable 
title (n). In Pitcher v. Rawlinga (o) Lord Justice James said, 
" My view of the principle is, that when once you have Not obliged to 
arrived at the conclusion that the purchaser is a purchaser ^^^^^ ^ 
for valuable consideration without notice, the Court has no 
right to ask him, and has no right to put him to contest the 
question, how he is going to defend himself, or what he is 
going to rely on. He may say, honestly, ' I am not going to 
tell you. I have got the deeds ; I defend them, and you will 
never be able to make me produce them, and you will never 
be able to produce secondary evidence of them. I am not 
obliged to produce them at all. * * • j have a right to 
rely, as every person defending his position has, on the weak- 
ness of the title of the person who is seeking to displace me/ " 
Thus, inspection was refused to a demandant in dower of a 
deed of her deceased husband conveying the land on which 
her claim was made to a bond fide purchaser for valuable 
consideration without notice of her claim (p\ The defendant Mast give 
must, however, produce any documents or answer any inter- disc^ery im- 
rogatories which tend to impeach or disprove the validity of defence, 
the defence set up, e.g., by showing that there was no 
valuable consideration for the purchase, or affecting him with 
constructive notice of the plaintiff's title (q) ; he may be 
interrogated and tested to any extent as to the valuable con- 
sideration which he has given in order to show the bonafidea 
or Tnala fides of his purchase, and also the presence or the 



(Z) See Hare, Part 11. Ch. 3. 

{m) Dan. (ed. 6) 492 seg., citing Dart, V. & P. 832 seq. ; Basset v. 
liosworthy, 2 Lead. Gas. Eq. 1 ; Hunt v, Elmes, 27 Beav. 22. It is no longer 
a defence to a legal claim for the delivery up of deeds {Cooper v. Vesey, C. A., 
20 Ch. D. 611). 

(») See Gomm v. ParroU, 8 C. B. N. S. 47. 

(o) L. R. 7 Ch. App. 259, 269 seq, 

ip) Oofnm V. ParroU, ubi supra. 

iq) Jerrard v. Saunders, 2 Ves. 187 ; Walvjyn v. Lee, 9 ih, 24 ; Neesoin v, 
Clarks(m, 2 Ha. 166 n., Coop. P. C. 98 ; Addis v. Campbell, 1 Beav. 258. 

F 2 
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CHAP. tv. absence of notice (r). The former rule was that if the pur- 
^^^' ^' chase-deed was pleaded the plaintiff was entitled to see it, 
upon the principle noticed im a subsequent part of this 
work («), but otherwise he was not entitled to production of 
it before the trial, unless there were suspicious circumstances 
or fraud in ccmnection with it (t). Under the new practice, 
a defendant is, as will be seen, expressly exempted from the 
liability to produce documents relating to his own title, 
although referred to by him in his defence (u). It is con- 
ceived, however, that the defendant would be bound to make 
an aflSdavit giving a list of the protected documents, though 
not to produce them or describe their contents in answer to 
interrogatories (x). 

(r) deeper Jarmes, L. J., L. R. 7 Ch. App. 269. 

Is) HwrU y. Elmea^ 27 Beav. 62 ; 'post, p. 122 {q). 

\t) Ex parte Caldecott, Mont. 55 ; Kemiedy y. Green, 6 Sim. 6. But it has 
been said that it should be produced to shew whether it comprises the 
property claimed (see AsUm v. A., 3 Atk. 302). 

{u) Post, p. 124. But query how far such a defendant can be said to haye 
«iy title (see per Lord Eldon in Walwyn v. Lee, 9 Ves, 24). 

Ix) See Petru v. P., 3 Atk. 610 ^ post, p. 166. 



CHAPTER V. 

DISCOVERY BY INTERROGATORIESfc. 

Sect. 1. — Form of InferrogatorieSi 

Any discovery which, before the passing of the Judicature chap. v. 
Acts, could have been obtained by a bill of discovery in the ^^°*' ^- 
Court of Chanceiy, can now be obtained by means of inter^?igli**o Reiver 
rogatories delivered in an action in any division of the High ^^^. "^ 
Court (a). Generally speaking, every party to a litigation has a 
right to administer interrogatories for the esamination of his 
opponent (6), (although it was not intended by the new Hules 
to make the delivery of them in all eases a matter of course (c)), 
and, subject to the liability of having them struck out under 
Order XXXI. r. 5, and to the check placed upon them by 
Order XXXI. r. 2, any questions may be put, leaving the party 
interrogated to object, tf he can, to answer them upon any 
grounds which, according ta the law of the land, entitled 
him to do so (d). Rule 1 of Order XXXI. enables either 
party generally and without restriction, to administer inter- 
rogatories to the other, but the effect of the decisions (e) 
seems to be to add to- the word " interrogatories," in rule 1 * 
of Order XXXI., the words "such as would have been 
allowed in Chancery before the passing of the Judicature 
Acts*' (ee). Plaintiffs and defendants have the periods inter- 

(a) Bamsden v. BrearUy, 83 L. T. 322 ; Lefroy v. Bumside, 4 L. R. Ir. 
340 ; Lyell v. Kennedy, C. A., ^0 Ch. D. 484 ; 52 L. J. Ch. 385 (H. L.) ; 
A.'G. V. Oaskill, C. A., ib., 519. Interrogatories may be administered in an 
action in aid of which- a bill of discovery would have been demurrable, e.g, 
an action for a personal tort (see Fisher v. Otoen-, C. A., 8 Ch. D. 645, 650), 
but not by an informer in an action for penalties, (see Hwnnings v. 
Williamson, 10 Q. B. D. 459). 

(&) F. ante, p. 3. 

(c) Per James, L. J. 1 Q. B. D. 443. 

(d) See per James, L. J., 3 Q. B. D. 658 ; i^er Cotton, L. J., 20 Ch. D. 528, 
3 Ex. D. 837 ; per Stephen, J., 81 W. R. 837. 

(«) See Lyell v. Kennedy, supra, 
{u) Per Stephen, J., 31 W. R. 337* 
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OHAP. V. vening between the delivery of their statements of claim or 
^°^' ^' defence respectively, and the close of the pleadings, within 
which to deliver interrogatories as of right (/), but if either 
of them wishes to do so at an earlier or a later period he 
When order n^ust obtain an order for that purpose. An order is also 
necessary, jiecessary when the party whom it is desired to interrogate is 
a body corporate, joint-stock company, or other body of per- 
sons empowered by law to sue or be sued in its own name 
or the name of an officer or other person (ff)y the object of 
requiring such an order being to insure that a proper person 
is selected to answer, and, lastly, where it is desired to 
administer a second or further set of interrogatories to the 
Costs of appli- same person (g). Where the obtaining an order is rendered 
to*deUv°r ^^^^ uecessary by the laches of the applicant he is usually ordered 
(in the Queeu's Bench Division) to pay to the opposite party 
6a, Sd., costs of the summons (h), lu the case of applications 
for leave to deliver a further set, or to deliver them before or 
after the prescribed period, an afiSdavit in support should, 
as a rule, be made (i). The order will be general in its 
termS) i'^'9 to deliver interrogatories generally ; and the 
propriety or otherwise of the interrogatories proposed to be 
administered wiU not be gone into at the hearing of the 
Form of inter- appljcatiop (k). Interrogatories are not required to be 
rogatories. printed, whatever may be their length, or signed by counsel 
(as in the Court of Chancery), or written upon paper of any 
particular si^e or description. A statutory form, which is to 
be followed *' with such variations as the circumstances may 
require " is provided by the rules (l). They are intituled and 
marked in the same way as pleadings (m), and should be 
concise and simple in form, and such as admit of specific and 



(/) As a matter of tactics, it is prudent, as a rule, to obtain discovery of 
documents be/ore interrogcUingf even if the time for doing so of right be thereby 
fallowed to expire, as it may become desirable to interrogate as to the contents of 
documents, or as to documents suspected to be in tl;e oppoi^eut's possession 
imd not disclosed in his a^davit. 

(ff) Ord. XXXI. r. 6 ; v. post, pp. ^59, seq, 

Ig) lb. T. 1, See p. 194 for a form of summons. 

(h) Of, DaJcim v. OarraU^ i Jur. 1(. S. 679, where the party was ordered in 
the Court of Chancery to pay 50^, costs in a like case ; but see London Co, v. 
Pavies, 5 Ch. D, 776. 

(i) There is a discretion as to requiring one, in such eases {v. arUe, p. 17). 

(k) Berkeley y. Stand. Dis. Co., 9 Ch. D. 648 ; and see Wilson v. Church, 
ib, 562 ; c<mtra, Hetoetson v. WhiU, Life Ins. Co., W. N. 1376, 219 : Hall y. 
L.AN. W. R.,Zhh. T. 848. 

(Z) F. Append, po^f p. 189, 

{m) Dan. 40Q, 
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categorical answers (n). CSare should be taken so to frame ohap. v. 
them that the party interrogated can put in an answer with* ^^' ^' 
out an oppressive amount of inconvenience, otherwise, if the 
party interrogating should afterwards apply for an order for 
a further and better answer, he may not get the costs of his: 
application, even if successful (o). It is objectionable to 
comprise in a single interrogatory distinct matters which 
might more properly have been made the subject of several 
separate, but consecutive interrogatories (p), though several 
inquiries may be properly included in the same question if 
germane to one another (q). If interrogatories are exhibited Costs of un- 
at improper length, the costs occasioned thereby (including prof^uitei^ 
the costs of the answer) may be ordered to be borne by the rogatories. 
party interrogating (r). If interrogatories are delivered 
without leave in a case whei^ leave is requisite, they need 
not be answered (s), and se^rrAley they might be set aside aa 
having been delivered *' unreasonably " or " vexatiously " (t)^ 
If an application for leave to deliver them at an earlier stage 
than that indicated by the rules is refused, the summons 
will be dismissed, and not merely allowed to stand over till 
the prescribed period has arrived, as. no leave will then be 
required (u). They should not be delivered when a 
demurrer to the whole of the pleading of the party deliverii^ 
them is pending (x), but they may still be delivered, if necea- 
sary, though default has been made in appearing or pleading 
by the opposite party (z). Where more than one person ia 
interrogated in the same set of interrogatories, a note should 
be appended to the foot, stating which of the individual 
interrogatories each party is required to answer, and no pax'ty 
need answer any other than those so specified (a)* There is Delivery. 
no necessity to serve them personally, but a copy may be left 
at the office of the solicitor of the pai-ty interrogated (6) ; 

(n) Lush, Pr. Vol. ii. p. 86^. See HiLstler v. Freelandy 2 N. R. 396 ; 
Armitage v. FitzWilliam,W, N. 1876, 66 ; per Grove, J., 36 L. T. 849. 

(o) See per Wood, V.-C, John. 651. 

Ip) See per Lard Langdale, M. R., 10 Beav. 230 j Higginson v. Blockley^ 
25 L. J. Ch. 74. 

{q) See Zamhaeo v. Cassavetti, 38 Beav. 503.. 

(r) Ord. XXXI. r. 2, v. post.j. 203. 

{a) Carter v. Luds, dte. (7o., W. N. 1876, 11. 

(0 V. post, p. 72. j 

(u) DisTbey v. LonghoumCf 2 Ch. D. 704. J 

(x) See Mercier v. Cottm, C. A. 1 Q. B. D. 442. J 

(2) V. post, (d). ■ 

(a) Ord. XXXI. r. 1. Chan. Consol. Ord. Sched. B. 

(b) Bowen v. PHce, 2 D« G. M. & Q. 899 ; UttU v. Roberts, 30 L. T. 367 ; 
See Ord. XIX. r. 6. 
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CHAP. V. delivery to the party's solicitor, however, before appearance, 
^^^' ^' is not sufficient, because he is not then the solicitor on the 
record (c). Where no appearance has been entered for the 
party interrogated, they may be delivered by filing them 
Delivery oat of with the proper officer in the central office (d). Where it is 
ju ic ion. sQugi^^ i^y interrogate a party who is out of the jurisdic- 
tion (e), the order made for the service of the writ (/) should 
also provide for the future service of interrogatories, being 
expressed, as regards the latter, to come into operation fi'om 
and after the issuing of the writ, so as to save the expense of 
a separate application for that purpose (g). In the Court of 
Chancery interrogatories might be amended, on obtaining an 
order for that purpose, but no such practice existed in the 
common law courts, or is provided for by the new rules of 
practice, the proper course apparently being to obtain leave 
to deliver a further set instead of amending the. original 
set (h). 



Sect. 2. — Of the mode of objecting to interrogatories. 

Sect. 2. The mode in which objections to interrogatories should be 

taken depends upon the nature of the objection made, i.e., 

whether it is to the question being pvi, or to an answer 

Striking ont or being enforced. According to the new rules of practice, if 

setting aside ^j^g contention of the party interrogated is either that the 

interr()gatone8. 1 7 i i i.-i -i. j 

interrogatories as a whole nave been exhibited unreason- 
ably , {i.e.y without any reasonable object) or vexatiously, or 
any particular question is objected to as being scandalous (i), 
{i.e., scandalous and in^elevant), application may be made 
to set them aside in toto, in the former case, or strike out 
the particular question alleged to be objectionable, in the 
latter (k). Interrogatories which have been delivered pre- 

(c) Sankey v. Alexander, Ir. Rep. 7 Eq. 407. 

(d) Ord. XIX. r. 6. 

le) See Pohl v. Vaung, 25 L. J. Q. B. 23. 

(/) See Ord. II. r. 4. 

(g) Young v. Brassey, 1 Ch. D. 277 ; see Dan. 405. In such a case the 
order must fix a reasonable time for answering, instead of the usual ten days 
QThe Bm7na, 34 L. T. 742). 

(h) V. anUf p. 70. 

(f) V. post, p. 86, as to what is scandalous. 

(;fc) Ord. XXXI. r. 5 (Rs. Nov., 1878, r. 3). The mere fact that interro- 
gatories are open to criticism is no reason for striking them out ( Winters ▼. 
Dabbs, W. N. 1876, 21). 
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maturely may be struck out as being "exhibited un- chap. v. 
reasonably or vexatiously " (i), but the mere fact that inter- ^^°^' ^' 
rogatories in an action for damage by collision between two 
vessels, ask for the same information as will be aflforded by 
the Preliminary Act of the party interrogated, is no reason 
for striking them out under this rule (m). Although it is Utterly irrcle- 
no longer a ground for applying to strike out or set aside 
interrogatories that they are irrelevant, or not put bond fide 
for the purpose of the action (n), yet if the whole, or the 
great majority of them were so utterly irrelevant as to show 
that they were not administered bond fide for the purpose of 
the action, such an application might be ejutertained (o). 
The (mtc^ in such cases is on the party objecting to show^»^ii^<^ 
what particular interrogatories offend, or that the whole of 
them offend, against the provisions of the rule, which must 
be done by the summons to strike out or set aside, and it is the 
duty of the Judge or Master to deal with the interrogatories 
not en bloc, but individually (p). Where, however, the great 
majority of the interrogatories are objectionable, or the objec- 
tionable ones are so intermingled with the unobjection- 
able that it is impossible or very difficult to separate 
them, the whole may be struck out or set aside, without 
requiring the party applying lo specify those which he 
objects to in particular (q). After the decision of the 
Court of Appeal in LyeU v. Kennedy, that a plaintiff in 
an action for the recovery of land founded upon the title 
was not entitled to deliver interrogatories at all in such 
an action to the defendant (r), the logical result would 
have been that such interrogatories should be disallowed 
from the beginning as " vexatious,'* and Lord Justice Brett 
expressed himself to this effect (s), and, following this de- 
cision, it was decided that in an action brought solely to 
recover penalties, the Court would not allow the defendant 



(Z) Per Pollock, B., Gay v. Lcibouchere^ 4 Q. B. D. p. 207; Femoick v. 
JohTisUm, W. N. 1876, 64 ; Drake v. WhiUley, ib, 55. 

(m) The Hadnorshire, 5 P. D, 172. 

{n) See Ord. XXXI. r. 5. 

(o) See^r James, L. J., in Allhusenv, Lahouckere^ 8 Q. B. D. C. A., 654, 
659 ; per Cotton, L. J., ib. 

{p) Allktisen V. Ldbouchere, supra, 

{q) See jt?er Jessel, M. R., in Fisher v. Owen, C. A., 8 Ch. D. 645, 652 ; and 
the judgments of the I/ords Justices in Allhusen v. Ldbmtchere, 

(r) 20 Ch. D. 484 (reversed upon this point ; v. post, p. 166). 

(«) Ih. 491. 
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V. to be interrogated at all, on the ground that such discovery 

^^^^' ^' would not have been allowed in the Court of Chancery {t). 

Application by The application must be made by summons at chambers, 
chMnbera.** within four days from the service of the interrogatories (u), 
and, unless the objection is to the interrogatories as a whole, 
the summons must, as above stated, specify the particular 
interrogatories objected to(x), (which may be done by number), 
and the grounds of the objection (i/). It is not, however, a 
condition precedent to their being dealt with under this 
rule that the objectionable ones should be so enumerated, 
the Master or Judge having a discretion to deal with any 
which he may consider objectionable if pointed out to him 
at the time of the application, and the summons or motion 
may be amended or adjourned, if necessary, to enable the 
objection to be raised to particular interrogatories (z). Where 
interrogatories are struck out or set aside, it is usually ex- 
pressed to be " without prejudice to any fresh interrogatories 
which the party may be advised to deliver " (a). 
All other objec- In all other cases, and in cases where the party has not 
tLkTn^n^he ^^^^^^ himself of his right to apply to strike out or 
answer. amend (6), the objection must be taken in the answer, and 

the ground or grounds of it stated (c). It is not the business 
of the Master or Judge at chambers, before whom objections 
to interrogatories are brought, to settle the interrogatories (cZ), 
but they may be weeded or pruned down by him, if he think 
fit to do so (e). Where a Judge has gone though the inter- 
rogatories and ordered them to be struck out, upon grounds 
on which he could rightly exercise a discretion, the Court of 
Appeal will not interfere with it (/). 



{t) Hunnings v. JVilliamson, 10 Q. B. D. 459. Similar interrogatories were 
disallowed in one case by Lush, J., at chambers, apparently on the same 
grounds (Anon, W. N. 1875, 219), and allowed in another by Huddlestone, J., 
as being a matter of discretion {Society of Apotkecarics v. NoUinghamy ib. 
259). See Chadvnck v. Ch., 22 L. J. Ch. 329. 

(u) Ord. XXXI. r. 5. 

(x) Allhusen v. Labotichere, C. A., 3 Q. B. D. 654. 

ly) Per Brett, L. J., 3 Q. B. D. 663. A form of summons is given in 
the Appendix, post, p. 194. 

(z) Per Brett, L. J., ih. 

{a) See Anm. W. N. 1876, 23, 39. 

{b) V, ante, p. 72. 

(c) Gay V. Labotichere, 4 Q. B. D. 206 ; Fisher v. Owen, C. A. 8 Ch. D. 645. 

(d) Winters v. Babbs, W. N . 1876, 21 ; see Phillips v. Emmens, 5 N. K. 248. 
\e) Carter v. Leeds, dsc, Co., ib. ; Wilton v. Bignelly ib. 1875, 239. 

(/) See Fisher v. Owen, C. A. 8 Ch. D. 645. 
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• . Sect. 3. — Further Interrogatories. 

A party is not at liberty to deliver more than one set of chap. v. 
interrogatories to the same party without an order for that ^ ^ ^' ^' - 
purpose {g). 

In practice the cases in which it is most frequently sought Where plead- 
to administer further interrogatories to the same persons ^^^ amended. 
are those in which a party has amended his pleadings, 
raising a fresh claim or defence, and seeks discovery in 
support of his amended case, or where the party, since the 
delivery of his original interrogatories, has discovered fresh Or fresh matter 
matter as to which he wishes to interrogate his opponent (A)> *^°^®^ * 
or it is otherwise important to him that he should do so for 
the purpose of making out his case (for it is not necessary 
that he should have discovered new matter) (i), or is in a 
position to put his questions in a more specific form, not 
having obtained a satisfactory answer before from a defect 
in that respect (ft). In order to obtain leave l^e ought to 
come to the Court with such materials as to show that, plus 
the interrogatories already exhibited, he has a case which 
entitles him to a further examination of the opposite party, 
and it will not be granted upon a mere surmise that he may 
learn something more on a second examination, the maxim 
being that nemo debet bis veooari (I), or where the further 
discovery must be of the most trivial kind (m), or by way 
of cross-examination upon the answers already given. 
Where leave is given to a party who has amended his Further 
pleadings to deliver further interrogatories, the original in- g^^iW be^"^ 
teiTogatories having been already sufficiently answered, the confined to 
further set should be confined to the new matters introduced ® °»**^' 
by the amendment, and should not be repetitions of the 
former questions (n), as otherwise the party interrogated may 

ig) Ord. XXXI. r. 1 ; Swirt ▼. Redman, C. A., 20 S. J. 684. 

Ih) Warden v. Peddingtm, 32 Beav. 639 ; see Ord. XXVII. rr. 1—3, and 
r. 6. Semble, an order to amend the interrogatories should be obtained at the 
same time as the order to amend the pleading. 

(i) See Crossly v. Dixon, L. R. 6 Eq. 332 ; Few v. Ouppy, 1 Myl. k Cr. 

487. 

{k) Swire y. Redman, ante. See Lord Water/ord ▼. Knight, 3 CI. & F. 270. 

{J) See Re MeUr. Bank, C. A. 16 Ch. D. 139. 

(m) See Mertens v. Haigh, W. N. 1867, 198. 

(ti) Hill ▼. N, Ry. of Buenos Ayrcs, 41 L. J. Ch. 69 ; Drake v. Syv^cs^ 2 
De G. F. & J. 81 ; Wich y. Parker^ 22 Beay. 59. 
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V. decline to answer them on that ground (o), or, semble, apply 
^^^' ^' to have them set aside as unreasonable and vexatious (p), 
but the case is diflferent where the first set has not been 
Costs. sufficiently answered {q). The costs of the application, and 

the further interrogatories and answers, if not dealt with by 
the order, would be, as usual, costs in the action ; in a case 
where ambiguity and defects in the form of the first set had 
rendered it desirable to re-interrogate, the party so applying 
was ordered to pay the costs of the application (r), 

A party cannot, however, by amending his pleading, re- 
instate himself in any right which he has already lost, e. g,, 
of delivering interrogatories without an order for that pur- 
pose (s). 

(o) ffUl V. N. By. of Btienos Ayres, 

(p) Drake v. Symes ; Newry v. Kilmorey, L. R. 11 Eq. 425. 

(«) /ft. 

(r) Thompson v. Wynne, Jr. R. 1 C. L. 600. 

{s) Sovih. BocU, <fcc. Co. v. Rawlins, 12 "W. R. 285 ; Denis v. Rochussen, 4 

Jur. N. S. 298 ; see Ord. XXXI. r. 1. 



CHAPTER VI.. 

ANSWERS TO INTERROGATORIES. 

Sect. 1. — Forw, of cmd requirements as to answers. 

Answers must be signed by the deponents, such signature chap. vi. 
being affixed or acknowledged in the presence of the pereon ^°^' ^' — 
before whom they are sworn (a), and, unless the Court other- Answers must 
wise directs, the answers of all persons, except the sovereign 
of this country and the Attorney-General, as representing 
the sovereign, and persons exempted by statute from taking 
an oath, must be put in upon the oath of the parties making 
them (6). Persons entitled to the privilege of peerage in prac- 
tice answer upon oath, thougt entitled to protest on honour (c). 
An order will not be made, even under very special circum- 
stances, for taking an answer without oath, unless by consent 
of the opposite party (d), nor can the oath be dispensed with 
by the agreement of the parties themselves out of Court (e). 
In the Court of Chancery, an infant might answer by guar- infants, 
dian or next friend (/), an idiot or person of unsound mind (not ^**^*^^» *®* 
so found by inquisition) by guardian, and a lunatic (so found) . 
by his committee (if any) or guardian {ff). Married women. Married 
when suing or sued with their husbands, might either ^^°^'"- 
answer jointly with them or, by leave of the Court, put in a 

(a) Ch. Cons. Ord. XV. r. 5. ; Dan. 637. 

(6) Ord. XXXI. r. 6 ; Dan. 638 ; Prioleau v. U, S., L. R. 2 Eq. 659, 663 
seq., per Wood, V.-C. The persons statutorily exempted are Quakers, 
Moravians, Separatists, ex-Qaakers, and ex-Moravians (3 & 4 Wm. lY., c. 49 ; 
ifr. c. 82 ; 1 & 2 Vict., c. 77), who are permitted to affirm. 

(c) Cons. Ord. XV. r. 6. 

(d) Anon. J 1 L. J. Ch. (O. S.) 4 ; see Bacm v. Turner^ W. N. 1876, 292. 
{e) See PUkington v. Hirmsworth, 1 Y. & C. 612. 

(/) Dan. 153 ; Crowe v, Baiik of Ireland^ 5 Ir. L. R. Eq. 578 ; IHppin v. 
Dolman, 2 W. R. 482. 

(ff) Dan. 158 seq. Secus, in case of mere bodily illness {Willyania v. 
Hodge, 1 H. & T. 676). 
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CHAP. VI. separate answer {g). If the husband was unable to procure 
^°^^' ^' the wife to concur in a joint answer, he might apply for 
an order to that effect, and that he might be discharged 
from any further liability for her default Qi), If a party 
dies before answering, and the action is continued against 
his executors, their answer will be sufficient (i). 

A form which may be used " with such variations as cir- 
Printing cumstances may require," is provided by the Rules (A). An 

answer. answer, which does not exceed ten folios in length, may be 

written merely, but if it exceed that length, unless other- 
wise ordered, it must be printed (Z) in the manner pro- 
vided for the printing of all proceedings in the Supreme 
Court (m), which is the same as that hitherto employed in 
the Court of Chancery (n). In the Court of Chancery the 
order as to printing (o) was considered imperative {p), so 
that a plaintiff could not waive the filing of a printed 
answer (g), but an answer written or printed upon other 
than the prescribed paper might be filed upon leave being ob- 
Scheduies are tained for that purpose (r). Schedules, which must either be 
physically annexed to or incorporated {rr) by reference in 
the answer, are part of the answer, and must, therefore, be 
included in the computation of folios (and written or 
printed on paper of the same nature as the answer itself (»)), 
but eochibits are not (f). In a case where the schedules were 
very lengthy, the printing of the answer was, for that 
reason, dispensed with, under the power of the Court to 
" otherwise order " (u). In the Court of Chancery it was 

{g) Dan. 164, 636 teq, ; see Ord. XVI. r. 8. 

(h) See Hope v. Carnegie (No. 2), L. R. 7 Eq. 263 ; Dan. 163 ieq, 
. (i) Martin v. Braxner, 8 Eq. R. 680 ; see Pearse v. Dobinson, L. R, 1 Oh. 
App. 1 ; Trench v. Semple, W. N. 1866, 102. 

(A;) Ord. XXXI. r. 6 ; Jud. Act. 1876, App. B. Form 8 ; v. App. p. 190. 

(Z) Ord. XXXI. r. 7 (as amended by Rs. S. C. June, 1876, r. 11). It seems 
that every figure counts as one word (see Ord. XIX. r. 6, and Anon,, 9 Ha. 
App. Ixxxiii.). See, as to the practice in Chancery as to filing written answers, 
order March 6, 1860, rr. 2 — 3, and as to making written alterations in printed 
answers, Lee v. Datosm, 2 L. T. 230 ; 6 Jur. N. S. 389. 

(m) Ord. LVI. r. 2. See, as to furnishing copies of answers, Rs. S. C, 
(costs), Ord. y. rs. 8 seq. See, as to erasures, hlottings, interlineation and 
similar defects in answers and affidavits, Rs. April, 1880, r. 16, and ConsoL 
Ord. I. r. 36. 

(n) Dan. 659, 322. 

(o) Ord. I., March 6, 1860. 

(p) See Harvey v. Bradley, 31 L. J. Ch. 776. 

\q) Bloxswne v. Chichester, 2 De G. J. & S. 444. 

(r) lb. 

{rr) Boldero v. Saunders, 3 N. R. 69. 

(«) Whale V. Griffiihs, 10 W. R. 57. 

it) Webb V. Bimfvrd, 46 L. J. Ch. 288. 

\u) TFebb v. Bom/ord, 46 L. J. Ch. 288. 
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not the practice to print schedules of accounts or docu- chap. vi. 
merits attached to an answer, as office copies might be ^^^' ^' - 
made of them (x). Books or other documents referred to 
in the answer or made exhibits must be deposited in 
Court (xx). It seems that answers will be allowed to 
be filed without printing, where only a few copies are 
likely to be required (y), but the poverty of the party 
required to answer has been held to be no ground for 
dispensing with the printing (z). Answers must be in- Title, 
tituled in the action in which they are made, in the 
same way as pleadings are, and should be so intituled, 
that, in case of a prosecution for perjury, there would 
be no difficulty raised as to what interrogatories, in what 
action, and of whom it was intended to be the answer (a). 
They must be filed, in the central office, or in a district Time for 
registry if the action is proceeding there (6), and not merely a^^^^^'^s* 
sworn (c), within ten days from delivering of the interroga- 
tories, or such other time as may be allowed for the pur- 
pose (d). Where a married woman obtains an order to 
answer separately from her husband (e), the time for answer- 
ing runs from the date of the order, and not from the time 
of delivering the interrogatories (/). Where the party 
required to answer is out of the jurisdiction, a reasonable 
time must be allowed him for doing so (g), which may 
be fixed by the order giving leave to deliver the inter- 
rogatories out of the jurisdiction (h). In the Court of 
Chancery, as a general rule, four times the time which it 
■would ordinarily take to reach the place where the party 
was residing out of the jurisdiction was allowed for answer- 

{x) See Order 6th March, 1860, r. 2 ; Dan. 680 ; A.-O. v. Edmunds^ 15 
L. T. 343 ; Wright v. Wilkin, 32 L. J. Ch. 227. 

(xx) A,'G. V. Edmunds ; Lafone v. Falk. Isl. Co,, 3 K. & J. 267. 

(y) Anon., W. N. 1876, 218. 

(2) Metix V. Watkins, 7 Jur. N. S. 704. 

(a) Dan. 634; see Rabbeth v. Squire, 10 Ha. iii. ; Harford v. Eees, 9 
ib. Ixviii. 

{b) Ord. XIX. r. 29. 

(c) See Carter v. Stubbs, C. A. 6 Q. B. D. 116 ; cf. Cons. Ord. YIII. r. 5. 

(d) Ord. XXXI. r. 6. Under this rule the time for answering may be 
shortened as well as extended (see Ramsden v. Brearley, 33 L. T. 322). 
Appeals are not encouraged {Peru v. EuzOf 30 L. T. 190). 

(e) 7. ante, (gr).' 
(/) Dan. 166, 642. 

(gr) The Emma, 24 W. R. 687 ; B, d: W. Ind, Dock Oo. v. Littledale, 7 Ha. 
57. 

{h) See Young v. Brassey, 1 Ch. D. 277 ; Dan. 377 j cf, Chan. Cons. Ord. 
X. r. 7, Arts. 1—2. 
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CHAP. VI. itig (i) ; three months from service of the interrogatories 
^^^' ^' has been considered sufficient in the case of a party residing 
in the United States {k). 

The party by whom, or on whose behalf the answer is filed 
must leave a copy with the proper officer (which must be 
printed where the original is required to be so) (Z), who will 
examine and mark it as an office copy (m), and notice 
of the filing must be given to the opposite party on the 
same day (n). The fact of the filing may be proved by the 
registrar's certificate, or by an office copy (o). 

Applications for further time to answer are made by 
summons at Chambers (p). It was not the practice of the 
Court of Chancery to require an affidavit when the applica- 
tion was made for the first time, the statement of counsel 
as to the necessity for further time being accepted as suffi- 
cient {q), though there was a discretion as to requiring one, 
and the applicant was required to show " due diligence " on 
his part and " sufficient cause " for the extension (r), that is, 
not only that the extended time he asked was necessary at 
the time he made his application, but that he could not 
(using due diligence from the beginning) have avoided the 
necessity of making it (s). Where the facts were not dis- 
puted there was no occasion for an affidavit to that effect, 
but the mere silence of the opposite party was not con- 
sidered equivalent to " sufficient cause " being shown by 
the applicant (t). There is less necessity now for indul- 
gence in granting extensions of time, as an answer is no 
longer a statement of the party's defence, a considera- 
tion which was not unimportant in estimating the time to 
be allowed for putting it in (u). Where a party obtains further 
time for answering, it is on the understanding that a bond 
fide answer will be put in, and not a mere profession of 
inability to answer (x), 

(i) See Dan. 377 (m). 
{k) Rivers v. M^Donald^ Ir. R. 5 Eq. 592. 
{l) Rs. S. C. (Costs) Ord. V. r. 6 ; see Dan. 667, seq. 
(m) See, as to using office copies in evidence, post, p. 103 (I), 
{n) Chan. Consol. Ord. III. r. 9. 
(o) Bell V. JB,, 14 Jur. 1129 ; Jones v. J"., 3 W. B. 638. 
ip) They need not be drawn up (Rs. S. C. May, 1883, r. 10). 
iq) For a form of application, see Appendix, p. 198. 
(r) Ch. Cons. Ord. XXXVII. r. 8 ; Dan. 642. 
(s) See per Wigram, V.-C, 7 Ha. 65. 
U) Brown, v. Zle, 11 Beav. 162. 
(w) See York, d;c. By. Co. v. Hudson, 13 Boav. 69. 

(x) Financial Corporation v. Bristol, Jbc. By. Co., L. R. 3 Eq. 422 ; see 
Lynch v. Lecesne, 1 Ha. 620. 
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The costs of applications for an extension of the time chap. vi. 
for answering are in the discretion of the taxing-master, ^^°^' ^' 
unless dealt with by the order made on the application {y), ^^^^s. 
The costs of an answer containing unnecessary matter, or 
of unnecessary leTigth, may be disallowed on taxation, and 
in such case the party answering must pay the costs occa- 
sioned to the other parties by such unnecessary matter or 
length {z). 



Amending answer, 

A party will, in some cases, be allowed to amend his Amending 
answer to interrogatories ; thus, where he has been required 
by interrogatories to disclose the facts on which he intends 
to rely in support of his case, in the same way as he might 
have been compelled to by particulars (a), if he should sub- 
sequently to filing his answer discover that there are other 
facts on which he may fairly and reasonably rely, he will be 
allowed to amend it in this respect, just as he might have 
amended his particulars, and set up those other facts (6) ; 
or, instead of amending or adding to his answer, be may, 
according to the modern practice in the Court of Chancery, 
file a supplemental answer (c). Again, if a party, by his Supplemental 
answer, states or admits as a fact that which turns out not ^^^®^' 
to be a fact, and has done so by mistake, upon an applica- 
tion being made, the Coiu*t, when satisfied that it is a 
mistake, will not hold him bound, so far as he may be 
relieved by the filing of a supplemental answer (d). But When allowed. 
in order to justify the Court in granting such an application, 
it is requisite, not only that it should be thoroughly satis- 
fied that the admission of fact was a mistake at the time, 
but that it should have it proved to its satisfaction how the 
fact now is, and that the arrival at the truth has arisen 
from the discovery of some document not known to the 

(y) Rs. April, 1880, 65. In the Conrt of Chancery, as a general rule, the 
costs of a first application were costs in the cause ; cf. r. 22 of Es. S. C. (Costs) 
1875, annulled by the above rule. 

(«) Rs. S. C, 1876 (Costs), Ord. VI. r. 18. 

(a) V. ante, p. 36. See as to explaining away inadvertent admissions, post, 
p. 131. 

(h) Per Thesiger, L. J,, 7 Ch. D. 462 ; per Cockbum, C. J., 4 Q. B. D. 207. 
See, as to amending answers generally, Dan. 679 seq. 

(c) See^Ter Kindersley, V.-C, in Ghurton v. Frewen, 35 L. J. Ch. 97, 98. 

(Jty Seej^cr Kindersley, V.-C, uhi supra; {s.c.) L. R. 1 Eq. 238. 

G 
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OHAP. VI. parties at the time (e). Such an amendment will not be 

l-l-I — allowed, however, where the object is to avoid a threatened 

prosecution for perjury upon the statements contained in 
the original answer (/). The application should be sup- 
Affidayit. ported by an affidavit, showing that at the time of putting 
in the answer the party did not know the circumstances on 
which he makes the application, or any other circumstances 
upon which he ought to have stated the fact otherwise (g) ; 
a statement in general terms of the fact of the mistake 
having been made, is not sufficient (A). Where it is merely 
desired to amend erroi^a in the answer, the proper course is 
to apply to have it taken off the file that it may be amended 
and resworn. 



Sect. 2, — Particular grounds of objection to answer. 

Sect. 2. After enumerating certain specified grounds for objecting 

Other grounds to answer interrogatories (which have already been con- 
aLwU!^'°'' ^ sidered in detail) (M), rule 5 of Order XXXL goes on to pro- 
vide that objection may be made to answer, " on any other 
grounds," i.e., on any grounds ejusdem generis with those 
already enumerated (i), which according to law entitle the 
party not to answer (k) (for the Judicature Acts do not give 
any right to decline answering interrogatories which did not 
exist before (Z), although they enable a pai-ty to protect himself 
from answering in a way in which he could not have done 
formerly) (m), and, it has been said, appear on the face of the 
pleadings {n). 

The following have been held to be grounds for 
declining to enforce an answer, or disallowing the inter- 
rogatory, according to the practice of the respective Courts 
in which the question has arisen. 
That question 1. That the matters inquired into are matters of opinion, 

(0 3. 

(/) See PJielps v. Prothero, 2 Dr. & Sm. 274. 
(g^ Per Lord Eldon, L. C, 10 Ves. 401 ; see Dan. 681. 
(h) Churtm v. Prewen, 36 L. J. Oh. 97, L. R. 1 Eq. 238. 
{hh) See Chap. IV. 

(i) See i?er Jessel, M. R., 8 Ch. D. 652 ; per Cur., Bade v. Jacobs^ 47 L. J. 
Ex. 74, 76. 
{k) See joer James, L. J., 3 Q. B. D. 668. 
(Z) A.-Q. V. GasHll, C. A., 20 Ch. D. 619. 
(m) Per Cotton, L. J., ib. 628. 
(n) Per Dennian, J., 36 L. T. 850. See Forms, post, p. 190. 
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or of law y not of fact, and, therefore, not such as the party chap. vi. 
interrogated can fairly be required to admit or deny (nn) ; ^^^' ^* 
thus, in an action against a professional man for negligence, « as to matter 
interrogatories asking what steps it was his duty to take 
under the instructions given to him were disallowed (o), but to 
ask whether a certain way has not always been used as a public 
footpath, is not asking a question of law {p). In determining 
whether a question is one of fact, and, therefore, to be 
answered, it makes no difference that it is so stated as to 
refer to the subject-matter of a written document (q), 

2. Interrogatories seeking to contradict a written document Rule as to in- 
by showing that the intention of the parties to it was other ^^^^^^ ^ 
than that expressed in it, were disallowed in the common documents. 
law courts as violating the rules of evidence (r), but it is 
obvious that they would be admissible, in support of a claim 
for the reformation of the contract properly raised on the 
pleadings. In the common law courts, a party could not 
be compelled to set out the contents of a document in answer 
to interrogatories, unless the non-production of the original 
was primd facie accounted for, so as to let in secondary 
evidence thereof (s), and the question arose in a recent 
case (t), whether the Judicature Acts had altered the 
practice in this respect. The Court (Grove and Bowen, JJ.), Dalrym2>ie v. 
affirming the decision of Lindley, J., at chambers, held that '^^^*^- 
they had not, and that the defendant could not be compelled 
to answer further, and Bowen, J., said (u), " I desire to say 
nothing against the useful practice of simplifying proof by 
obtaining admissions through interrogatories, even as to 
written documents (x). But down to the passing of the 
Judicature Acts the rule at common law certainly was that, 
where a person was asked on intero^ogatories to verify the 
contents of an existing document not in his possession, a 
dema/nd to see the document before he answered was always 

inn) W. pi. 187 ; Dan. 625. 

(o) WhaUly V. Crawf<yrdy 25 L, J. Q. B. 163 ; see Phillips v. Barron, W. N, 
1876, 64. 

(p) See A.'G. v. GasUll, 20 Ch. D. 619. 

iq) Hoffmann v. Postill, L. R. 4 Ch. App. 673. 

(r) Moor v. Hoberts, 2 C. B. N. S. 671. 

is) Herschfidd v. ClarJce, 11 Ex. 712 ; Wolverhampton Water Co. v. 
Hawksfcn-d, 5 C. B. N. S. 703 ; Scott v. Zygomala, 4 E. & B. 482 ; see Fitz- 
gibbon v. Greer, Ir. Rep. 9 0. L. 294. 

(t) Dairy mple v. Leslie, 8 Q. B. D. 5 (application for further answer as to 
contents of alleged libel). 

{u) lb. p. 8. 
• {x) Dan. 305 — 6. See Forms, post^ pp. 189 seq. 

o 2 
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CHAP. VI. 
Sect. 2. 

Opportunity 
of inspection 
should be 
given. 



Unfair, 
vexatious or 
oppressive 
questions. 



No objection 
that informa- 
tion can be 
obtained 
aliunde. 



allowed, I do not think the Judicature Acts have altered 
this rule, nor do I think that any law or authority exists by 
which a person can be compelled to set out his imperfect 
recollection of a document not produced for his inspection, 
which is not suggested to be lost or beyond the jurisdiction 
of the Court, or which, for anything that appears to the 
contrary, might even be in the possession of the interrogat- 
ing party " (y). 

An answer will not be enforced to questions which, 
though in strictness such as the party is entitled to ask, 
are not such as to conduce to the furtherance of justice 
or the promotion of truth, or are unfair, unjust, veautious, 
or oppressive (z). There is nothing unfair, however, in 
inteiTogating a party as to his conversations with a person 
who will probably be called by the party inten-ogating as his 
witness (a), as he has a right to get from his opponent his 
version, to the best of his recollection, of the conversation (6). 

It is no ground for declining to answer interrogatories 
that the interrogator knows as much about the matters 
inquired into as the party interrogated, or that the same 
information could be obtained aliunde, (for it is one of the 
very objects of discovery to facilitate proof) (c), e.g., by cross- 
examining the party interrogated at the trial, the functions of 
discovery and the functions of cross-examination being 
totally different (cZ), or that they seek admission or denial 
upon oath of the whole matters in question between the 
parties (e). It is an abuse, however, of the process of the 
Court, to interrogate the opposite party straight through all 
the statements in the claim, as was a common practice in the 
Court of Chancery, whether it is desirable or reasonable or 
not that discovery should be obtained on the matters con- 
tained in those statements (/), or to require a party to 
admit on oath that which he has already admitted by his 
pleading (gr). 

(y) See per Whiteside, C. J., Ir. Rep. 9 C. L. 298 ; per Lord Langdale, M. R. , 
4 Beav. 237. Inspection should be offered by the interrogatory (post, p. 189). 

(2) Beeper Bertt, J., L. R. 10 C. P. 236 ; Dalrymple v. Leslie, 8 Q. B. D. 6 ; 
Bade v. Jacobs, 0. A., 5 Ex. D. 335 ; A.-G. v. GasMll, C. A. 20 Ch. D. 519. 

(a) See A.-O. v. OasUll, C. A., 20 Ch. D. 519, 

(h) Beeper Jessel, M. R., 20 Ch. D. 627 ; per Cotton, L. J., ib. 629. 

(c) V. ante, p. 2. A.-O. v. Oashill, C. A., 20 Ch. D. 519 ; Lyell v. Kennedy 
(H. L.), 62 L. J. Ch. 386. 

{d) Beeper Lindley, L. J., ib. 530. 

{e) A.-O. V. GasJcill. 

If) Per Jessel, M,R., ib. 526 ; per Cotton, L. J., ib. 628. 

(^) Per Lindley, J. , ib. 630. 
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It is no ground for refusing to give discovery that the ohap. vi. 
party seeking it is vn conterwpt, if he appears to really stand ^^*' ^' 
in need of it for the purposes of the action (h), or that he has p*" *^** W^ 
no right to the relief claimed by him (i), or that somebody i^uT^ntempt, 
else, not before the Court, is interested in the matters in- ^r that third 
quired into, and objects to or would be prejudiced by the be prejudiced, 
disclosure, for in discovery, the only question is, whether, as 
between the party interrogating and the party interrogated, 
the former is entitled to an answer to the question which 
he asks ; if he is, the latter is bound to answer it satis- 
factorily, or, at least, to show that he has done so as far as 
his means of information will permit {k). 

Interrogatories as to the possession of documents generally Interrogatories 
were allowed before the passing of the Judicature Acts both possession of 
in the Court of Chancery and the Common Law Courts, documents, 
though in the former Court the party interrogated might 
decline to answer it, and offer to make an affidavit of docu- 
ments instead (Z). Such an interrogatory need not be 
answered under the present practice, the proper mode of 
obtaining discovery of documents being that pointed out by 
Order XXXI. r. 12 (m), but a party may be interrogated 
as to the possession oi particular documents, and this is the 
proper course to take when there is reason to suspect that 
he has other documents than those admitted by him in his 
affidavit of documents (n.), or that the nature and eflfect of 
documents claimed to be privileged has been misconceived 
or mis-stated by him (o). 



Of the objection that the inten^ogatories are scandalous. 

In addition to the above grounds of objection, there is a Scandal, 
further one which may arise in the case of interrogatories, 
viz., that they are scandalous. Scandal consists in the 

{h) y. post, pp. 96, 106, 127, 162. 

(i) Lush, Pr. 868 ; seejier Wigram, V.-C, 1 Ha. 189. 

\k) See per Lord Cottenham, L. C, Cr. & Ph. 111-2. 

(/) Dan. 1675 ; Fiffard v. Beeby, L. R. 1 Eq. 623 ; v, post, p. 191. 

(m) PUUn V. Chatterburgy W. N. 1876, 248 ; Carter v. Leeds, Ac, Co,, ib. 
1876, 11 ; Bamicot v. Harris, ib, 9. 

(w) Jones V. Monte Video Oas Cb., C. A., 6 Q. B. D. 666 ; the interrogatories 
may in such a case be general, i.e,, as to what relevant documents he has in 
his possession {tb,), or as to the possession of particular documents, and also 
as to what other documents he has ever had (Lelhbridge v. Crank, ii 
L. J. C. P. 881). 

(o) CaU V. Tourlc, 22 L. T. 776. 
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that whick is called for by the bill, or would be material chap. vi. 
with reference to the order or decree which may be made ^^^^' ^' 
at the hearing of the cause (c). To re-answer in a 
further answer interrogatories already fully answered is im- 
pertinence (d). 

According to the practice of the former Court of Chancery Substantial 
a highly technical degree of fullness and sufficiency was re- sufficient 
quired in answering (e), though in modem times the old 
practice of requiring a categorical answer to every interroga- 
tory was so far departed from as to allow a party to avoid 
answering a particular interrogatory where it would be en- 
tirely useless, and would entail mere trouble and expense (/), 
and where interrogatories were oppressively minute, it was 
enough if they were fairly and substantially, though not 
technically, answered (g). Under the new practice, the Court 
is not directed to deal with answers as on exceptions taken 
in the Court of Chancery, but will look at the question, the 
answer, and the surrounding circumstances, and consider if 
anything important has been omitted from the answer (h). 
In a recent case (i) Cotton, L. J., said, " Whatever the old prac- 
tice in Chancery may have been, I think that if a question 
has been aubatantially answered, a further answer ought not 
to be compelled " (k)y and Brett, L. J., expressed an opinion 
that the former practice was not binding with respect to 
answers (l). It is still, however, a question not of discretion 
but of right. As a matter of right is the interrogator entitled 
to the information he seeks, or is his opponent entitled to 
refuse to give it (m) ? 

Answers should follow the order of the interrogatories. Answers 
and either answer by traverse or admission, or object to ^^ disthictf^ 

(c) Per Wigram, V.-C, 2 Ha. 92 ; see Wagstaff v. Bryan, 1 Russ. 
& Myl. 28. 

{d) Bobinson v. Anderson, 2 Eq. Rep. 89 ; Allfrey v. -4., 14 Beav. 235 ; 
see 15 & 16 Vict. c. 86, s. 17. 

(e) See Mitf. [309] ; Dan. 630, and cases there cited ; Earp v. Lloyd, 
(No 2) 4 K. & J. 68, 60, per Wood, V.-C. ; Tipping v. Clarke, 2 Ha. 393 ; 
Boldero v. SavAnders, 3 N. R. 59. 

(/) ^BQper Wickens, V.-C, 21 W. R. 138. 

Ig) See Beade v. Woodrooffe, 24 Beav. 421 ; Lockett v. Z., L. R. 4 Ch. 
App. 336 ; WhiU v. Barker, 5 De G. & Sm. 746. 

{h) Imp, Merc, Ass. v. Earl of Huntingdon, Jr. R. 6 C. L. 545. 

{i) Parker v. JFells, C. A., 18*Ch. D. 477, 487 ; 8&eper Baggallay, L. J., 52 
L. J. Ch. 15. 

{k) Ih. 487. See J3cr Lindley, J., 36 L. T. 472. 

{I) lb. p. 485. See also per Grove, J. , in Dalrymple v. Leslie, 8 Q. B. D. 
5, 7 ; per Baggallay, L. J. , uhi supra. 

(m) Sleeper Bowen, J., 8 Q. B. D. 7. 
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CHAP. VI. 
Seot> 8. 

Definition of 
scandal. 

Nothing 
relevant is 
scandalous. 



allegation of anything which it is unbecoming the dignity of 
the Court to hear, or is contra bonos mores, or which in- 
volves an unnecessary (i.e., irrelevant) charge of crime or a 
moral oflfence (p). Nothing, however, is scandalous which is 
relevant (g). No imputation whatever is too bad to be 
accepted by the Court and allowed to remain on its files, if 
it be relevant (r). There are two ways of raising this objec- 
tion, viz., (1) by applying to strike out the obnoxious 
question, and (2) by objecting to answer it (s) ; the former 
is that usually adopted. 



Sect. 3. — Of the sujfficiency of answers. 



Sect. 3. 



Scandal. 



Impertinence 
or prolixity. 



Answers might formerly have been excepted to, and can 
now be called in question upon a summons for a further 
answer (the process of exceptions having been abolished) (Q, 
for scandal, impertinence, or general insujffvdency (u) ; an 
answer containing scandalous matter may also, as formerly, 
be ordered to be taken oflf the file, or to be purged of the 
objectionable matter, upon application being made to that 
effect (oj). Impertinence, in the sense of prolixity or the 
statement at unnecessary length of necessary facts, was and 
still is, matter for costs only (a), but impertinence in matter, 
i.e., the statement of facts unnecessary to be stated, tends to 
embarrass (6). Nothing ought to be in the answer except 



ip) See Dan. 290 ; Coyle v. Ctimingy 40 L. T. 456 ; Duncan v. Vereker, 
W. N. 1876, 64 (objectional details struck out of pleading) ; Cashin v. Crad- 
dock (No, 2), 3 Ch. D. 376. 

{q) lb. ; Blake v. Albion Life Ass. Co.^ 46 L. J. C. P. 663 : Christie v. 
Christie, L. R. 8 Ch. App. 499 ; Fisher v. (hven, C. A., 8 Ch. D. 645 ; 
Allhttsen v. LabotccherCf C. A., 3 Q. B. D. 664. 

(r) PcrWickens, V.-C, 26 L, T. 766. 

(s) Ord. XXXI. r. 5. This was so under the repealed rules 5 and 8, for 
which the above rule is substituted (see Fisher v. OtDen, supra). 

(t) Ord. XXXI., rr. 9, 10. 

(u) Dan. 661 seq. 

{x) See Dan. 292 ; Consol. Ord. XVI. r. 21. This may be done at the 
instance of a stranger to the proceedings, as well as of a party, or by the Judge, 
suo motu {per Fry, J., Cracknall v. Janson, 11 Ch. D. 1). Costs are allowed 
as between solicitor and client {Christie v. C, L. R. 8 Ch. App. 499) ; 
Pearse v. P., 29 L. T. 453). See a form of summons, post, p. 199. 

(a) See 16 & 16 Vict. c. 86, s. 17 ; Cons. Ord. XL. rr. 9—10 ; Owens v. 
Emmens, W. N. 1876, 210, 234. 

(b) See per Baggallay, L. J., in Davy v. Garrett, C. A., 7 Ch. D. 473, 486 ; 
per Thesiger, L. J., ib. 488 ; Ficrber v. King (No. 2), 29 W. B. 636 ; v. 
post, p. 90. 
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that whick is called for by the bill, or would be material ohap. vi, 
with reference to the order or decree which may be made ^®^* ^' 
at the hearing of the cause (c). To re-answer in a 
further answer interrogatories already fully answered is im- 
pertinence (d). 

According to the practice of the former Court of Chancery SubstantiaJ 
a highly technical degree of fullness and sufficiency was re- sufficient 
quired in answering (e), though in modem times the old 
practice of requiring a categorical answer to every interroga- 
tory was so far departed from as to allow a party to avoid 
answering a particular interrogatory where it would be en- 
tirely useless, and would entail mere trouble and expense (/), 
and where interrogatories were oppressively minute, it was 
enough if they were fairly and substantially, though not 
technically, answered (g). Under the new practice, the Court 
is not directed to deal with answers as on exceptions taken 
in the Court of Chancery, but will look at the question, the 
answer, and the surrounding circumstances, and consider if 
anything important has been omitted from the answer (h). 
In a recent case (i) Cotton, L. J., said, " Whatever the old prac- 
tice in Chancery may have been, I think that if a question 
has been substantially answered, a further answer ought not 
to be compelled "(A;), and Brett, L. J., expressed an opinion 
that the former practice was not binding with respect to 
answers (l). It is still, however, a question not of discretion 
but of right. As a matter of right is the interrogator entitled 
to the information he seeks, or is his opponent entitled to 
refuse to give it (m) ? 

Answers should follow the order of the interrogatories. Answers 
and either answer by traverse or admission, or object to ^nd distinct.^^ 



(c) Per Wigram, V.-C, 2 Ha. 92 ; see Wagstaff v. Bryan, 1 Russ. 
& Myl. 28. 

(d) Robinson v. Anderson, 2 Eq. Rep. 89 ; Allfrey v. A., 14 Beav. 235 ; 
see 16 & 16 Vict c. 86, s. 17. 

(e) See Mitf. [309] ; Dan. 630, and cases there cited ; Earp v. Lloyd, 
(No 2) 4 K. & J. 68, 60, per Wood, V.-C. ; Tipping v. Clarke, 2 Ha. 393 ; 
Boldero v. Saimders, 3 N. R. 69. 

(/) See per Wickens, V.-C, 21 W. R. 138. 

(g) See Beade v. Woodrooffe, 24 Beav. 421 ; Lockett v. L,, L. R. 4 Ch. 
App. 336 ; JFhite v. Barker, 5 De G. & Sm. 746. 

{h) Imp. Merc. Ass. v. Barl of Huntingdon, Jr. R. 6 C. L. 645. 

(t) Parker v. Wells, C. A., 18*Ch. D. 477, 487 ; aeeper Baggallay, L. J., 62 
L. J. Ch. 15. 

(k) lb. 487. See^Tcr Lindley, J., 36 L. T. 472. 

(Z) lb. p. 486. See also per Grove, J. , in Dalrymple v. Leslie, 8 Q. B. D. 
6, 7 ; per Baggallay, L. J. , ubi supra. 

{m) Beeper Bowen, J., 8 Q. B. D. 7. 
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CHAP. VI. answer, to each interrogatory specifically (n), in the latter 
Q®^^* ^' case alleging matter which may enable the Court to judge 
whether the excuse, made for not answering the particular 
question, is suflScient or not (o). The party interrogating is 
entitled to a clear and distinct answer, and to one given in 
such a way as not to embarrass him in the conduct of his 
action (p)y and need not be satisfied with a sta,tement which 
only by implication contains an answer (pp). 

The test of the sufficiency of an answer is said to be, 
whether it would be possible to define the issue for a jury if 
an assignment of perjury were laid upon it ; if it is so com- 
plicated and confused that it would be impossible to do so, it 
is insufficient (q). The party interrogated should not answer 
Evasive or evasively, but answer the point of substance, and give a fair 
m ect answer ^^^ Substantial answer (r); thus, where. he is asked as to 



objectionable. 



Danger of 
answering 
' ' except as 
aforesaid. " 



several things, he should not answer conjunctively by 
saying that he is unable to answer them, without adding, 
" or any of them *' (s), and a mere general denial in answer 
to a specific charge may be evasive (t). By simply answering 
in the terms of the interrogatories, all difficulty on the subject 
is avoided, but if, instead of doing so, the party gives an 
answer which is not precise with reference to all the matters 
on which he is interrogated, and then endeavours to shelter 
himself under a general denial, coupled with the words, " ex- 
cept as aforesaid,'' or similar expressions, he makes it often 
difficult to decide whether the answer is sufficient or not (u). 
The rule of the Court of Chancery was, that whenever the 
defendant denied the bill to be true, "except as aforesaid," 
or " except as appears by the other part of the answer," if there 
were not found on the answer a clear and sufficient statement, 
which, to a reasonable extent, met the whole case, the answer 
was deemed to be evasive (x). In considering the sufficiency 
of an answer, the relevancy or materiality of the question to 
which it professes to be an answer is a matter proper to be 



(w) Lush. Pr. 858, citing Chcsta- v. JFortley, 18 C. B. 239 ; perWood, V.C, 
14 W. R. 679 ; Dan. 629 seq. 

(o) Se |)er Wigram, V.-C, 1 Ha. 190. 

{p) Per Bacon, V.-C, Furber v. King, 29 W. R. 536. 

ipp) Boldero v. Saunders, 3 N. R. 59. 

{q) Walker v. Daniell, 80 L. T. 357. 

(r) See Ord. XIX. r. 22 (pleadings) and Cons. Oi-d. XV. r. 2. 

(«) See^r Wigram, V.-C, in Tipping v. Clarke, 2 Ha. 388, 390. 

{t) Ih. ; Earp v. Ll(yyd, 4 K. & J. 58. 

00 deeper Wigram, V.-C, in Tipping v. Clarke, 2 Ha. 383, 388. 

^.t) ^q per Wigram, V.-C, ih.', Earp v. Lloyd, 4 K. & J. 58. 
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taken into account {y), but unless the question is clearly im- chap. vi. 
Tnaterial, and not merely of doubtful materiality y it is en- ^^^^' ^' 
titled to an answer [z). Upon objections to an answer for 
insufficiency, the question is whether it was sufficient at the 
time it was filed (a). Therefore, a subsequent waiver by the 
client of bis privilege of silence, does not render insufficient 
the objection of the solicitor to answer upon that ground (6). 
Any objection to answering, upon which it is intended to objections to 
rely, may now be taken in the answer (c), and a party answering, 
who is entitled to decline answering a particular inter- 
rogatory is not precluded from doing so by the fact that 
he has not applied to have it struck out (d). Whether an Whether 
objection should be expressly taken to answering an inter- f^^^^J^j^or^^ 
rogatory or not, depends upon whether fresh facts are relied not. 
upon as reasons for not answering, in which case they 
should be set out, or whether the objection is a w,ere matter 
of argument y and not a statement of new facts, and the 
answer - as it stands is sufficient, in which case it is not 
necessary, to state the objection {e). Thus, where part of a Irrelevant 
question is irrelevant, a party may simply omit to answer J^^^^ ^^^ 
that part, and is not bound to give a reason for not answer- 
ing (/), but where a party refuses to answer a relevant inter- 
rogatory, he must state the reason for his refusal (g). Where 
an interi'ogatory is unreasonably wide in its terms or other- 
wise in part liable to the objection of irrelevancy, it is 
sufficient if it be answered so far as it is relevant, or reason- 
able (though it seems that this is not obligatory), leaving the 
objectionable part unanswered (A). Where an objection is 
taken, the grounds thereof should be distinctly stated, it not 
being enough for the party interrogated to state that he is 
advised and believes that he is not liabJe to give the dis- 
covery sought, and, therefore, objects to answer (i). 

(y) See Chanc, Cons. Ord. XVI. r. 4 ; Tipping v. Clarke, 2 Ha. 383. 

(2) lb. ; V. ante, p. 23. 

\a) See Chant v. Brown, 7 Ha. 79. 

{h) lb, 

(c) Ord. XXXI. r. 6. Seeder Lindley, J., W. N. 1876, 12. 

(d) See FisTier v. Owen, C.A., 8 Ch. D. 646, 649. 

(«) Seeder Lindley, J., in Smith v. Berg, 36 L. T. 471, 472. 

(/) Smith V. Berg; Church v. Perry, 36 L. T. 513. The rule in Chancery 
was that if a party answered at aU, he must answer fully (see per Baffffallav, 
L. J., 62L. J. Ch. 15). 

(g) Gray v. Batevian, 21 W. R. 137. 

{h) See Parker V. Wells, C. A., 18 Ch. D. 477, jser Jessel, M. R. and Brett, 
L. J. ; contra, Cotton, L. J. , and see Gray v. Batcman, supra, 

(t) Arum., W, N. 1875, 229. See Forms, post, p. 193. 
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CHAP. VI. Generally speakings the party answering must answer as 
^^^' ^' to his knowledge, information, and belief (k), a mere pro- 
Party must fession of inability to answer being considered insufficient 

ftnswGr as to 

his knowledge, ^.nd evasive (Z) ; but it is not necessary that those precise 
^'^d bpu f^'*' words should be used, if the expressions actually used are 
tantamount to them (m). Ordinarily speaking, an answer 
on knowledge and belief includes knowledge or information, 
but the latter expression should not be omitted where the 
party's only knowledge must naturally have been acquired 
from others (n). It is sufficient, as to a fact of which it is 
impossible, or highly improbable that the deponent can 
have personal knowledge, to answer as to belief only (o), 
and in such a case the words, "I am informed," are the 
same as " I believe " (p). If the deponent has no infor- 
mation or belief concerning the matters upon which he is 
interrogated, he must say so, and that will be a sufficient 
answer (q) (and " I cannot answer more particularly than I 
have done,*' or a statement to that eflFect, is a good an- 
swer) (r), but when the matters inquired into are the 
party's own recent acts, and must therefore presumably be 
within his knowledge and recollection, he will not be 
allowed to say that he has no recollection as to them, and 
even no belief on the subject (s). An answer may be in- 
sufficient, although it categorically answers the interrogatories, 
Excess of by reason of its containing in addition an excess of irrelevant 
superfluous or impertinent matter (t), especially where unfairly inserted 
with the object of preventing the party obtaining the an- 
swers from putting them in evidence at the trial (u), and 
whether the amount of irrelevant matter is so excessive as 
to make an answer insufficient, is a question for the discretion 

{k) Dan. 627 ; Kerr, 207 seq. ; The Miimehaha, L. R. 3 A. & E. 148 ; 
Reynolds v. Bloomfield, 10 Jr. Rep. C. L. xiv. 

{I) The Minnehaha ; see Fivanddl Corporaiion v. Bristolf dec., Ry. Co., 
L. R. 3 Eq. 422. 

(m) V. swpra. A party cannot be asked as to his belief, when founded 
solely on privileged information. (See Kennedy v. Lyellf 48 L. T. 456, 
Jessel, M. R. and Lindley, L. J.) 

(w) See A.'O. v. ReeSy 12 Beav. 50 ; post, p. 9;^. 

\o) Stuart V. B\de, 11 Sim. 442, 444. 

{p) See Woodhatch v. Freeland, 11 W. R. 398. 

\q) The Minnehaha, L. R. 3 Ad. & Eccl. 148 ; Anon., W. N. 1876, 106 ; 
Ainhurst v. King, 2 8. & S. 183 ; JoTves v. Wiggins, 2 Y. & J. 385 (answer 
professing entire ignorance held under the circumstances sufficient). 

(r) CrossUy v. Tcmey, 2 Ch. D. 533. 

(«) Purher v. King, 29 W. R. 536 ; Newton v. Dimes, 3 Jur. N. S. 583 ; 
see however j7^ Lord Langdnle, M. R,, 4 Beav. 43. 

(0 Peyton v. Harting, L. R. 9 C. P. 9 ; s.c,, 43 L. J. C. P. 10. 

{u) Beeper Denman, J., ib. p. 12. 
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of the Court or Judge (x). It seems, also, that an answer chap, vi, 
stating matter of defence as well as answering the question ^^^' ^' 
is insufficient (y), though any fair explanation or qualifica- 
tion of the answer may be given, provided it be not done at 
excessive length (z). 

The question as to the extent to which a party is bound Rule as to 
to answer as to the acts of his agents or servants, or persons ^^^^teaf ^ 
within his control, or for whose acts, with reference to the servants or 
matters in question, he is answerable (a), or to procure in- *^®° ' 
formation for the purpose of answering has been recently 
discussed by the Court of Appeal (b). Lord Justice Brett Judgment of 
said {bb) : " The contention on behalf of the defendants is in^ickow i. 
in substance this — that they are in this case not bound to Fisher, C. A. 
give any further answer, because, in order to do so, they 
w^ould have to make inquiries of their agents or servants ; 
and it is urged that they are not obliged to make any such 
inquiries, and that it is sufficient for them to say that they 
cannot make a better answer because they themselves were 
not personally present. I am of opinion that a party who is 
interrogated is not excused from answering questions with 
regard to certain acts by saying that he was not present when 
the acts were done, and that his agents were present. If 
the acts done were such as he must know would, in the 
ordinary course of business, be done and known to his 
servants or agents, then, I think, he is bound to answer 
fully, and give satisfactory information as to those acts. If, 
indeed, those acts are not more known to his servants or 
agents than to other persons, then he may not be bound to 
answer. Also I think that he makes a sufficient answer if 
he says that, although the acts about which inquiry is made 
were, if done at all, known to his servants or agents, yet he 
does not himself know whether they wiere done or not, and 
the servants or agents who did them, if they were done, are 
no longer in his employ or under his control, or are in such 
a position that it would not be reasonable to force him to 
enter into any communication with them (c). * * * I 

{x) Per Brett, J., i&. 11. 

iy) See Anon., W. N. 1876, 39 ; Furber v. King, 29 W. R. 536. 
(z) lb. See per Brett, J., in Peyton v. Harting, 43 L. J. G. P. 10, 12. 
(a) See A.-O. v. Rees, 12 Beav. 60 ; Earl ofGlengall v. Frazer, 2 Ha. 99. 
(&) Bolckow V. Fisher, 52 L. J. Ch. 12 ; 8.c. 10 Q. B. D. 161 ; see A.-Q. v. 
Rees ; Lord OlengaU v. Frazer ; Neate v. IXike of Marlborough, 2 Y. & C. 3. 
(bb) lb. 16. 
(c) See M'Intosh v. O. W. R., i De G. & Sm. 502. 



92 



LAW AND PRACTICE OF DISCOVERY. 



CHAP. VI. am further of opinion that, if it were shown in the answer 
^^^' ^' that it would be wholly unreasonable to ask the party inter- 
rogated to make inquiries, that it would be too expensive or 
too cumbersome, or that unreasonable details were sought 
for, then it might well be that the answer would be sufficient, 
even though the question was not answered in every detail.*' 
Lindley, L. J. And Lord Justice Lindley said (d) : " The question upon 
the facts of this case is, whether a person who is interro- 
gated as to what was done by his servants or agents, can 
answer that he does not know, and that he will not inquire. 
I think that he cannot. Where a party is interrogated as to 
matter done or omitted to be done by his servants or agents, 
it is not open to him to make such an answer. Most of the 
authorities apply to the discovery of documents, but the 
principle is the same, and the case of Attoo^Tiey-Oeneral v. 
Rees applies that principle to interrogatories. The know- 
ledge of the servant is in such a case the knowledge of 
the employe^', and tlte employer is bound to make reasoTi- 
able efforts to obtain the information required,'' In point 
Knowledge of of law the principal is to be deemed to have known the 
agent, is f^cts before he has actually got personal information about 

knowledge of them (e). But where the party interrogating has at least 

uisister or *■ v c? c? 

principal. equal means of obtaining the information, the party an- 
swering will not have the burden of doing so imposed upon 
him (/), and it is doubtful whether in any case he is bound 
to incur expense for the sake of answering {g) ; thus, in a 
question of pedigree, one party could not compel the other 
to examine parish registries, accessible to both, for the pur- 
pose of answering as to their contents Qi). A defendant, 
with regard to transa/itions that are not his own, is not 
bound to find out information for the purpose of communi- 
cating it to the plaintiff (i). 



oiv..).. J 



{d) 62 L. J. Ch. 17. 

\e) Per Mellish, L. J., in Anderson v. Batik of British ColumbicL, C. A., 2 
Ch. D. 644, 669 ; see as to the duty of principals to procure information from 
their agents, the judgments of the LL. JJ. in that case, and as to directors 
answering on behalf of companies, per Cotton, L. J. , 3 Q. B. D. 321 ; Hall v. 
L, d: N. W. Ry.y 35 L. T. 848. 

(/) Earl Glengall v. Frazer, 2 Ha. 99 ; Leahy v. Lord MiUon, 11 L. T. 
(O. S.) 391. 

{g) V, post, p. 138. 

\h) See Per Wigram, V.-C, 2 Ha. 103 — 4. One party has no right to 
impose upon the other the duty of doing accountant's work for him, 
{v. postf p. 93). 

(i) Per Leach, V.-C, 11 Sim. 405. 
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A party is bound to answer as to the contents of all such chap. vi. 

documents as are in his possession or power, and all such as ?-LJ. — 

he has the right of access to, and inspection of, are in his ^°^®^^^f 
power, provided he can enforce that right (fc). In such cases docnmentp. 
he must either give the information required, or at least 
show that he has bcmd fide endeavoured to acquire it, 
and that it is physically impossible for him to give it (Z). 
A party may be asked to verify the contents of, or admit 
his signature to documents not in his possession or power, 
which are produced to him for that purpose, but he will not 
be compelled to set out his imperfect recollection of a 
document not produced by his interrogator for his inspection, 
which is not suggested to be lost or beyond the jurisdiction 
of the Court, or which for anything that appears to the con- 
trary, might even be in the possession of the interrogating 
party (m). Thus, in an action for libel the defendant will 
not be compelled to set out from memory the contents of 
the alleged libel, of which she swears that she has no exact 
recollection, unless the document is produced to her before 
answering, or its non -production satisfactorily accounted for, 
the old practice in this respect at Common Law not having 
been altered by the Judicature Acts (n). 

The rule of practice in the Court of Chancery was that, Answering by 
where intenosatories were of a character which would make J®^®^'*^ ^ 

° books, etc. 

it oppressive to compel the defendant to set out precisely all 
the particulars called for, the defendant was justified in an- 
swering by reference to books, if he said that they contained 
the best information which he was able to give in answer to 
the interrogatories; in which case the books became part 
of the answer, so as to entitle the opposite party to inspec- 
tion (o). Thus, where laborious and detailed accounts were 
asked for, the Court would consider the circumstances of 



{k) Taylor v. Rundell, 1 Y. & C. Ch. 128, 1 Phill. 222, 226, per Lord 
Lyndhurst, L. C. 

(Z) Stiuirt V. Lord Bute, 11 Sim. 442, 451, 12 ib. 460; M'Intosh v. 
G. W, R., 4 De G. & Sm. 502 ; Mertens v. JIaighy 3 De G. J. & S. 628 ; per 
Lord Cottenham, L. C, 1 Or. & Ph. 112, 113 ; Taylor v. Rundell, 
ubi swpra. 

(m) Dalrymple v. Leslie, 8 Q. B. D. 5 ; ante, p. 83. 

(n) Ih, See Mtzgibbon v. Greer, It. Kep. 9 C. L., 294, 298, per 
Whiteside, C. J. 

(o) See per Wood, V.-C, in Drake v. Symes, Johns. 647, 652 ; White 
r. Barker, 5 De G. & Sm. 746 ; Lockett v. L., L. R. 4 Ch. App. 338 ; 
Anibler v. BoUon, W. N. 1871, 12. The old rule was that the books must be 
deposited in Court (v. arUe, p. 79), but see post, p. 140. 
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Reference 
should be 
specific. 



Answer as to 
accounts. 



CHAP. VI. the case, and see what useful object could be served by com- 

^-LJ. — pelliug such an account, and whether every object would not 

be answered by an inspection of the documents them- 
selves (p). In such case, the books should be referred to 
with such explanations, and in such a manner, as to make 
it as convenient as possible for the party seeking the dis- 
covery to consult them. It is not enough to say, " Such and 
such books, without specifying them more distinctly, contain 
everything you want," or to refer generally to a voluminous 
correspondence, without specifying any particular letters. It 
should be pointed out in what books the information is to 
be found or sought for, so as to narrow as far as possible the 
sources of information through which he will have to 
search (g). It was also the rule that where the right of the 
plaintiff to the account sought was denied, but the defendant 
gave such an admission as was sufficient for all the objects 
of the suit up to and including the hearing (i. e., sufficient 
to entitle him to a judgment or order in his favour), he need 
not give any further details respecting the account (r). 
Under the new practice, the general tendency has been to 
postpone detailed accounts until after the hearing, except in 
the case of executors and administrators, and to require only 
aggregate amounts, summaries, or balance-sheets, whether 
the right is admitted or denied (s). Where an account has 
been already rendered, it would perhaps be sufficient to refer 
to, and verify it by the answer (f). 
Successive In the case of a second or third answer or examination, its 

reaTto^hw. sufficiency is to be decided by looking, not at the particular 
answer only, but at it as taken in connection with the pre- 
ceding answer or answers (u), and the inco'tiaistency of a 
further answer with a previous one, or of an examination 
with an answer, does not constitute insufficiency (x), Repeti- 



{p) See Lockdt v. L., L. R. 4 Oh. App. 338. Secus, where a short and 
simple accoant only was asked for (see Telford v. Rvshin^ 1 Dr. & Sm. 
563). 

iq) See per Wood, V.-C, in Drake v. Symes, John. 647, 652 ; White v. 
Barker, 6 De G. & Sm. 746 ; IngUssi v. Spartali, 29 Beav. 564 ; Christian v. 
Taylor, 11 Sim. 401. 

(r) Lockett v. L. ; Clegg v. Edmunson, 22 Beav. 136 ; Wier v. TtLcker, 41 
L. J. Ch. 471, L. R. 14 Eq. 25 ; Saunders v. Jones, C.A., 7 Ch. D. 435, 
446. 

(«) F. arUe, pp. 30 seq, 

{t) Be SutcUffe, 44 L. T. 547. But see Telford v. Buskin, supra. 

{u) Farqiiharson v. Balfour, T. & R. 184, 189 ; Allfrcy v. A., 14 
Beav. 235. 

(a;) See Farquharson v. Balfour, T. & R, 184, 204. 
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tions in a subsequent answer of statements made in a chap, vi, 
previous one, are, as we have seen, impertinent {y). ^^' ^' 



Sect. 4. — Of enforcing an answer or furtlier answer. 

If the party interrogated omits to answer, or answers in- s^Q^- ^- 
sufficiently, the party interrogating may apply for an order re- Summons for 
quiring him to answer, or answer further, as the case may be (a), fuSer^awer. 
and no exceptions need be taken to an answer as insufficient (b), 
its sufficiency or insufficiency being a matter to be determined 
by the Court or a Judge (c). In the case of an irregular, 
wholly evasive, or illusory answer, or one containing scan^ 
dalous matter, the proper course is to apply to have it taken 
off the file(cJ), with costs against the party filing it(e), but 
unless an answer is so palpably insufficient as to show want of 
bona fides, a party should proceed under this rule, instead 
of applying under r. 20 (/). Where a party dies before 
answering at all, or after putting in an insufficient answer, 
and the suit is continued by or against his personal repre- 
sentatives, they may be required to answer or answer further, 
as the case may be (g). The application should be made by Statement of 
summons at Chambers in the first instance, in all the Divisions, ghJuWi^^given 
and the summons, if for a further and better answer, should previouBiy. 
(unless the whole are objected to, or the answer is plainly 
evasive or an abuse of the process of the Court) (h) specify the 
particular answers objected to as insufficient, or the parti- 
cular interrogatories or parts thereof to which a further 
answer is required (corresponding to the former exceptions), 
in order to give the opposite party an opportunity, if he 

iy) AnUyjp. 87 {d). 

{a) OrcL XXXI. r. 10. See as to what answer is sufficient, ante, p. 87. 

\h) A statement of objections should, however, be given (v, post, p. 194). 

(c) I,e. apparently, on a motion or summons to consider the insufficiency of 
the answer, as in the Court of Chancery (see Ashley v. Taylor, 37 L. T. 622 ; 
Furber v. King, 29 W. R. 536 ; Dickson v. Harrison, 47 L. J. Ch. 686. The 
usual method of procedure is under r. 5. 

{d) See Dan. 684 ; Turner v. Jack, 19 W. R. 433 ; Walker v. Daniels, 22 
ib, 595. See Form, post, p. 199. 

(e) See Bead v. BarUm, 3 K. & J. 166. 

(/) Kennedy v. Lyell, C.A., W. N. 1882, 137. 

(gr) Martin v. Braxner, 3 Eq. R. 680; Fearse v. DoHnson, L. R. 
1 Ch. App. 1. 

{h) Furber v. King, 29 W. R. 536. 



gg LAW AND PRACTICE OF DISCOVERY. 

CHAP. VI* chooses, to submit to the objections out of Court (i). If 
Sect. 4. ^jjig be not done, there is a discretion to refuse the appli- 
cant his costs, even if successful, or the summons may be 
adjourned to enable the objecting party to furnish his 
opponent with a written statement of his objections (k). 
On appeal from the Judge at Chambers, objections cannot 
be taken before the Divisional Court to interrogatories which 
were not specifically objected to at Chambers (l). A party 
in contempt for non-payment of costs is not thereby precluded 
from applying for a further answer (m). 
Time within Although no time is prescribed by the rules within which 
^liich a,ppli«i. ^jjg application must be made, it should be made within a 
made. ° reasonable time after the filing of the answer (n), which will, 

it seems, in ordinary cases be estimated by reference to the 
period allowed t© a plaintiflf in the Court of Chancery for 
excepting to an answer as insufficient, viz., six weeks (o). 
In the Common Law Courts, it was considered that it 
should be made promptly (p). It may be observed that 
an answer is deemed to be sufficient until formally objected 

to (9). 
Right may be The right to enforce an answer may be waived, e.g., by the 
*^** party inteiTOgating signing final judgment against the party 

interrogated (r), or setting down the action for trial or giving 
notice of motion for judgment ; in short, by taking any step 
in the action equivalent to saying that the party interi'o- 
gating does not really stand in need of the answer for the 
purposes of the action (s) ; it is not waived, however, by 
giving the defaulting party notice to produce documents 
admitted to be in his possession by the answer {t), or by 
taking a copy of the answer, as the party has a right to 

(i) Ashleyy. Taylor, C.A., 38 L. T. 44 ; Chesterfield Co. v. Black, 24 W. R. 
783 ; Anstey v. N. Woolwich Co., 11 Ch. D. 439. 

(k) Aristey v. N. Woolwich Co., supra; see Langton v. Waite, 16 L. T. 204. 
A form of summons will be found in the Appendix {post, p. 194), and 
a form of statement of objections, b. 

{I) Church V. Perry, 36 L. T. 513. 

(m) Wilson v. Bates, 3 Myl. & Cr. 197. 

(n) Lloyd v. Morley, 5 L. R. Jr. 74. , j , ^, . 

(0) lb. See Cons. Ord. XVI. r. 6. It must be remembered, however, that 
an answer in Chancery included the defendant's statement of his defence. 

ip) Chester v. Worthy, 38 C. B. 239. 

(a) La/one v. Falkland Jsl. Co., 2 K. & J. 276. 

(r) Hayne v. Pratt, L. R. 6 C. P. 105 ; Bridgeimter v. B., XXII. Sol. 

Joum. 662. 

(s) Boyse v. Cokell, 18 Jur. 770. 

(/) Lane v. Paul, 3 Beav. 66 ; Hunter t. Capron, 5 ib. 93. 
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see if it is sufficient (u), though retaining a copy until chap, vi, 
the time for excepting to the answer had expired was held ^<^ ^' ^ 
to have that effect (x). 

The applicant must show that there has been, without jiist Matemlity of 
cavse {y)y an omission or refusal to answer. If an interro- b^^ons?dorS 
gatory is unreasonably wide, and the party interrogated 
declines to answer it at all, which he is entitled to do (^), 
the party interrogating should not press for a full answer, but 
submit to take a qualified order for an answer to the inters 
rogatory as properly limited, to which he is entitled (a). 
The relevancy or materiality of the question to which it 
professes to be an answer (6), and the Hkelihood of any 
benefit to be derived from getting the desired answer (c), 
must be taken into consideration in deciding on the sufficiency 
or otherwise of an answer. 

On the hearing of the application an order may be made Order for 
for a further answer, either by affidavit (as is usually done), ^^*rt^">«^«'« 
or by vivd voce examination, as may be directed (d). Where 
a further answer is ordered, a time for putting it in should 
be specified in the order (e), but it is no longer necessary 
that the copy served upon the opposite party should be 
endorsed with the memorandum required by Consolidated 
Order XXIII. r. 10, or any notice of the consequences of 
disobedience thereto (/). An order directing an answer 
"forthwith" has been held to be a sufficient direction in 
this respect (gr). In the Court of Chancery it was not the 
practice to order an examination until after a third answer 
had been pronounced insufficient, thus showing the party to 
be contumacious (A), when it was a matter of course to 
order him to be examined personally upon interrogatories 

(w) Herrett v. lUynolds, 2 Giff. 409. 
ix) lb. 

iy) See C. L. P. Act, 1854, s. 53. 

(z) See per Jessel, M. R., and Brett, L. J., in Parker v. JFells, C.A., 
18 Ch. D. 477, diss. Cotton, L. J. 

(a) lb, 

(b) See Ch. Cons. Ord. XVL 

(e) Per Wimm, V.-C, 2 Ha. 388 ; Hurst v. Peirse, 4 Price, 339. 

{d) Ord. XXXI. r. 10. For form of Summons, v, post, p. 196. 

(e) See Cons. Ord. XVI. r. 14. 

(/) Thomas v. Paling C. A., 21 Ch. D. 860. The order must be entered 
(see Ballard v. ToTnlinson, 48 L. T. 515). 

(g) TJKmas v. Nokes, L. R. 6 Eq. 621. 

(A) Cons. Ord. XVI. r. 19 ; Farquharson v. Balfour, T. & R. 203 ; Corp, 
of Liverpool v. Chippendale, 19 L. J. Ch. 327 ; see, however, Rishton y, 
Orissel, 14 W. R. 678, where a. fourth answer was ordered, and Hamilton v. 
JVoO, L. R. 16 Eq. 112, where eleven answers in all were filed. 

H 
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OHAP. VI, before the Chief Clerk as to the points on which it was held 
^^*' ^' insufficient, and to stand committed until he should have 
properly answered (i), and latterly the practice of directing 
a vivd voce examination in such cases prevailed (k). After 
an examination had been ordered, a further answer would be 
taken off the file as irregular (Z). The present practice is to 
direct a further and better answer to be filed in the first 
instance instead of an oral examination, but it is a 

Oral examina- matter entirely for the discretion of the Court. The oral 
examination may be conducted before a chief clerk (m), 
master (mm), or examiner of the Court {n), and will not, as 
a rule, be taken before a Judge, in the first instance (nn). 
If the party when examined refuses to answer, or answers 
insufficiently, the examination should be adjourned, and an 
appointment procured to resume it before the Judge in 
Chambers, as he has power to commit for not answering, or, 
an application made to him to commit the party (o). The 
examination may be conducted by means of inten-ogatories, 
settled by the examining authority, supplemented by vivd 
voce questions, where necessary, or, which is the more con- 
venient practice, and that hitherto exclusively prevalent 
in the Courts of Common Law, by vivd voce question 
and answer exclusively. The order for an oral examina- 
tion need not specify the precise interrogatories to which a 
further answer is required, or the precise points upon which 
the examination is to take place, but may be in general 
terms, viz., that the party shall answer as to the matters 
with respect to which he has refused or omitted to make an 

Mode of affidavit (p). In Peyton v. HaHing (q), the examination 

conductuig ^g^g conducted by the Master, and is said to have been con- 

examination. j , .... . . /-n 

ducted on similar principles to an examination in Court, 

{{) Cons. Ord. XVI. r. 19. SeeRayvxird v. JJ., Kay, App. xxjd. ; Oroskey y. 
Europecm Co,, 14 W. B. 514, aad, as to the practice on such examinations, 
Dan. 673 ^. 

{k) See Danell y. Page, 37 L. J. Ch. 631 ; RUhUm v. Grissel, 14 W. R. 578 ; 
JMyyd v. Adams, 4 E. & J. 467. 

(l) Russell V. IHgkt, 6 Sim. 430 ; Corp, of Liverpool v. Chippendale, 19 
L. J. Ch. 327. 

(m) See Hayward v. JET. 

(«iw) See C. L. P. Act, 1864, § 53. 

(n) See Danell v. Page, ' 

{nn) Hayward v. H, 

{o) lb. 

{p) Peyton v. ffoHing, L. R. 9 C. P. 9 : 43 L. J. 10. See Consol. Ord. 
XVI. r. 19. 

. {qj See 43 L. J. 0. P. 13 n. (2). 
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counsel being allowed to attend on behalf of both parties, and ohap. vi. 

those questions only which were contained in the written ^*^'^- 

interrogatories being allowed to be asked, except where the 

answer was not sufficiently precise, when other questions 

were allowed to obtain an explicit statement (r). According 

to Farquharson v. Balfour, the interrogating party has no 

right to be represented on the examination by counsel, or 

even to be present himself, any more than if it were the case 

of an ordinary answer ; but in Dandl v. Page, permission 

was given to the interrogating party to cross-examine by his 

counsel the opposite party on his affidavit. Under the Com- Production of 

mon Law Procedure Act, 1854, the Court or Judge might ^°^"°*®''**. 

. . o o upon examina* 

order the production of any writings or other documents tion. 
mentioned in the rule or order (a), and it was held that the 
Court had power, under s. 46 of that Act, to order, as 
ancillaiy to such application, certain persons to be examined 
as witnesses touching the matters on which the discovery 
was sought, the application being postponed in the mean- 
while {t). The answer taken on such examination must be Examination 
returned to, and filed in the Central Office (u), and the oppo- ^ ^ ^^' 
site party has a right to see it before the party examined is 
discharged (x). If the party so refers to documents in his 
examination that, in the case of an answer, they would have 
been made part of it (y\ the opposite party has a right to 
see them also (z). Where successive depositions have been Suffioien<qr of 
taken on an examination they are all regarded as one entire ®^^*™""^ 
document, and as part of the original answer (a) ; repetitions, 
therefore, of statements made in the answer or a previous 
deposition are impertinent (6). An examination, like an 
answer or affidavit of documents, may be sufficient, though 
it is probably untrue, and inconsistent with what has been 
sworn by the party in his previous answers, for the Court 

(r) See Farquharson v. Balfour, T. k R. 208, from which case it appears 
that any question fairly arising out of the matters contained in the answers 
may be put. 

(*) Jb. 8. 63. These powers may still be resorted to as existing procedure. 

{t) Moline y. Tasm. By. Co., 82 L. T. 128 ; cf, Morgan y. Alexander, 
L. R. 10 C. P. 184. 

(u) Reg. Gen. Hil. 1853, r. 33 ; 0. L. P. Act, 1854, s. 56 ; Ord. XXXVII. 
r. 15. 

(x) Farquharson ▼. Ba{four, supra. 

(y) V. ante, p. 93. 

(«) Farquharson v. Balfour, ubi supra, p. 202. 

(a) Allfrey v. A., 14 Bear. 236 : Bmnson v. Anderson, 2 W. R. 2 ; 
V. ante, p. 94 (u). 

H 2 
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OHAP. VI. most be satisfied with what the party's conscience allows 

^^^^•^ him to swear (c). Where the examination is conducted 

before a chief clerk, master, or examiner, and the 

answers are pronoanced insufficient, the defaulting party 

cannot be committed inmiediately upon default, but a 

certificate or report of the insufficiency of the examination 

must be given, which must be dated on the day that the 

Applicadon application for the attachment is made (d). As this course 

mart*b«i» entails ocmsid^rable delay, where there are successive exami- 

jadge. nations, it is more convenient to have the party examined 

before a Judge in the first instance, who can commit for any 

refusal to answer, or to get the master or chief clerk to 

adjourn the examination, and procure an appointment before 

the Judge in Chambers (e). If the examination is reported 

or certified as insufficient, the party who obtained the order 

for it may apply for the committal of the defaulting 

party (/) ; in the Court of Chancery it was not the practice 

to order a committal until there had been four insufficient 

examinations, by analogy to the ancient practice in the case 

of insufficient answers, ConsoL Ord. XVL r. 19 being held 

not to apply to such examinations (g). 

Costs of further The general rule in the Court of Chancery was that the 

exam^Uon. defendant paid the costs of exceptions, where allowed (gg), 

for which purpose the costs must be expressly asked for at 

the time (A). If nothing was said about them, they either 

became costs in the cause (i), or none were given at all (k). 

In the Court of Chancery, a defendant against whom the 

order far examination was made had to pay such costs as the 

Court thought fit to award (i), which were generally those 

of his insufficient answers and the application, the costs of 

the examination being reserved (m), but not progressive or 

exemplary costs, even where there had been accumulated 

(c) Farquharson y, JBal/our, T. k R. 204. 

(d) Hayward y. B,, Kay, App. xxxi; c/. C. L. P. Act, 1854, s. 56. 
{e) Jb, 

(/) V. post, p. 161, Oonseqtiences of failure to comply with orders for 
discovery. 

ig) Allfrey v. A,, 12 Beav. 620, followed in Hayward v. H. supra, 

Qg) See Langton v. Waite, 15 L. T. 204 ; Newton v. Dimes, 3 Jur. N. S. 
563 ; JESarp v. Lloyd, 4 K. & J. 56. 

(h) Earp v. Lloyd ; BetU v. Rimdl, W. N. 1866, 22, 

(t) Crossley v. StewaH, 8 L. T. 269. 

(k) Langton v. Waite. 

(0 Ch. Cons. Ord. XVI. r. 19. 

(m) DaTvell v. Page, 37 L. J. €h. 631. 
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omissions to answer (n). In the common law courts, the chap. vi. 
costs of the application and proceedings thereon were in the ^^^^' ^' 
discretion of the Court or Judge by whom the order was 
made and were provided for therein (o). The present rule, 
as laid down in a recent case, is that the costs of the applica- 
tion for a further answer are to be paid by the applicant 
or the opposite party according as either is wholly success- 
ful; if each is in part successful, they are apportioned 
accordingly (p), or if only a small proportion of the ques- 
tions are ordered to be answered, they are made costs in 
the action (q). A master has jurisdiction to order pro- 
spectively the costs of a further answer or examination to be 
paid by the party interrogated in any event (r), but it has 
been said that it is better, generally speaking, to reserve any 
question as to them for the trial, for that otherwise there 
might be some risk of the examination being unduly pro- 
tracted (s). Where the application is necessitated by the 
want of care shown by the applicant in framing his questions, 
he may be deprived of his costs even if successful (t), and, as 
we have seen, an omission to give a proper notice of objec* 
tions may have the same efifect (u). 



Sect. 5. — Using answer in evidence. 

A party may, at the trial of an action or issue, use in evi- Seot. 5. 
donee any (me or more of the answers of the opposite party One or more 
to his interrogatories without putting in the other answers, J;^^^®^™^^^^^ 
but in such case the Judge may look at the whole of the the others. 
answers, and if he is of opinion that any of the others are so 
connected with those put in that the latter ought not to be 
used in evidence without them he may direct them to be put 

(n) lb. 

(o) C. L. P. Act, 1854, s. 68. The rule seems to be the same under the 
present practice (see Ori LV., and Abvd v. Riches^ 2 Ch. D. 628). 

{p) Sec WillU V. Childe, 13 Beav. 464 ; Larkin v. Dennis, Jr. Rep. 
2 Eq. 276. 

(q) JU Sutdiffe, 44 L. T. 547 ; Dan. 676 ; Dally v. Worham, 32 Beav. 185. 

(r) Vicary v. O. N, R,, 9 Q. B. D. 168 ; MUchell v. DarUy Coll, Co., 
10 ib. 457. 

(a) Per Denman, J., ib, 169. 

It) Drake v. Symes, John. 647 ; Simpson t. Charlestvorth, 14 L. T. 699, 

(u) v. ante, pp. 95 — 6. 
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CHAP. VI. in (aj). According to the former common law practice, a 

^<^^' *^' party could not put one answer in evidence without putting 

Except where in the rest, while in Chancery the rule was the same as the 

qualified or ex- pi'esent One, viz., that a single answer or passage of an 

plained by the ^ • i.\ v x • i, -x ir i -x 7-^ ^ 

othen. answer might be put m by itself unless it was qualified or 

explained by some other passage in the answer, in which 
case such latter passage must also be read, although not 
connected in point of grammatical construction with the 
former passage, but separated from it by passages relating to 
distinct subjects, providing that it was in substance con* 
nected, i.e., in meaning {y). The Court, however, in its dis- 
cretion^ sometimes allowed part of an answer already read to 
be withdrawn, where the plaintiff had been surprised by 
being compelled by the rules of the Court to read a further 
passage of the answer {z). The application to have the other 
answers read is usually made at the time on behalf of the 
party against whom the answer has been used. It may be 
observed that interrogatories are not evidence against the 
party by whom they are administered (a). 
Beading No notice need be given to the party interrogated of the 

TOrT^nuSSw* intention of the interrogating party to read his answer 
it. against him (6), but the answer of one plaintiff or defendant 

cannot be read as evidence against another plaintiff or de- 
fendant without such notice, the answer being in such case 
read as an affidavit, and the party against whom it is so 
read having the right to cross-examine upon it (c). An 
UTHSWom answer (where an oath is requisite) cannot be read 
Effect of using as evidence on behalf of the party answering (d). A party 

answer in • • • j» .i j •,• /. 

evidence. usmg in a previous proceeding the answer or deposition of a 
third person makes it evidence against himself thereafter for 
all the world, as the using of it is an admission that its con- 
tents are true (e) ; a mvZto fortioH, therefore, the answer of 
the party himself, used by him in a former action is admissible 

(a;) See Ord. XXXI. r. 23 ; Rickard t. Moore, 28 L. T. 841, 843. 

(y) Dan. 741 ; Freeman v. Tatham, 6 Ha. 329 : Nurse v. Bunn, 6 Sim. 226 ; 
JReade v. JVhitchurch, 3 ib, 662 ; Miller v. Gow, 1 Y. & CoU. Ch. 69 ; Davis v. 
Spurling, 1 R. & M. 68. 

(«) See Freeman v. Tatham. 

(a) Carwell v. Gees, 16 L. T. N. S. 217. 

(b) See Dawkina v. Mortan, 1 J. & U. 339 ; Stephens y. Heathcote, 1 Dr. k 
Sm. 138 ; Todd v. Gamble, Ir. Rep. 4 Eq. 117. 

(c) Dan. 742 ; Meatley y. Newton, 61 L. J. Cb. 226. 

{d) Wadeer v. E. I. Co., 8 L. T. 646 ; Dublin, dte. By. Co. t. Navan, dte. 
Ry. Co., Ir. Rep. 6 £q. 393. 

(e) Richards v. Morgan, 4 B. & S. 641 ; 33 L. J. Q. B. 114. 
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on proof of its having been so used (/) without proof of the chap. vt. 
handwriting, or production of the interrogatories to which ^^^' ^' 
it is an answer (g), their non-production not rendering it Interrogatories 
inadmissible in evidence, but being only matter of remark, ^^^ ^ '^®^- 
of more or less force, that the evidence not produced might 
have altered the nature of the apparent admission, a re- 
mark which would, of course, have no effect whatever, where 
the answers are quite intelligible by themselves (h). The party, 
however, whose answer it is, is entitled to put in the inter- 
rogatories, and require them to be read as eayplanatory of 
the odmisaioti, just as, where part of a conversation has been 
given in evidence, he might on cross-examination, or by in- 
dependent evidence, prove the rest of the conversation, 
or where a letter purporting to be part of a correspondence 
has been given in evidence, might give in evidence the other 
letters to explain it (i). 

The answer may be proved by means of an examined ftoof of 
copy (fc) or an office copy (Z). A party is not bound by all *^^®'- 
he reads from an answer, but if, upon the whole of the 
evidence taken together, the presiding Judge is satisfied that 
part of the statement read is erroneous or untrue^ he may 
and ought to treat it as such (m). 

It was the rule in the Court of Chancery that the answer Answer of 
of a person made a party for the purpose of discovery could member may 
not be read in evidence against the corporation of which he ^® '"^^ against 
was an officer (ti), for there may be a right to discovery from company. 
A. as to the acts of B., and yet not a right to use it as evi- 
dence against B. (o). Under the new practice, the answer 
as to matters oifact, of an officer or member of a corporation, 
company, or other body, selected to give discovery on their 
behalf, is evidence against them, as being their not his 
answer, he representing them for the purpose of giving the 

(/) Fleet V. Perrm, L. R. 3 Q. B. 638. Quaere tamen, how far an answer 
can be said to be v^sed by merely making aud Uling it. 

{g) Richards v. Morgan, 4 B. & S. 641. 

(A) Fleet v. Perrin, L. R. 3 Q. B. 536. 

(t) Ih. See Pennell v. Meyer, M. & Rob. 98, 8 C. & P. 470. 

\k) Fleet v. Perrin ; Lady Dartmouth v. Roberts, 16 East, 334. 

(0 Rs. April, 1880, r. 18. 

{m) Percival v. Caney, 4 De G. & Sm. 610 ; s.c. nom. Stanton v. Percivalf 
6 H. L. 257. 

(») M'Intosh T. Q, JF, R., 4 De G. & Sm. 644 ; Gibbtms v. Waterloo Bridge 
Co., 1 Coop. 385 ; see Hendrie v. Thompson, 1 Ir. Ch. Rep. 278. 

(o) Per Bruce, V.-C, 4 De G. &Sm. 546 ; see i?cr Caimt, L. J., L. R. 2 Ch. 
App. 364. 
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VI. 
Sect. 6. 

Answer of 
guardian not 
evidence 
against infant 
or lunatic* 



Of married 
woman. 



Beading docu- 
ments from 
answer. 



disooyeiy {p). But, the answer of a guardian ad litem 
cannot be read against the infant (q), nor the answer of a 
guardian, or (sevrMe) of the committee, of a lunatic against 
the lunatic, or his estate or representatives after his death (qq), 
for as a general principle no one can bind another by an 
admission unless he has an express or implied authority 
for that purpose (r). The answer is, however, binding on 
the guardian or committee for all time and in any other 
character which he may possess (s). The answer of a 
married woman cannot be read against her husband, either 
during or after the coverture, or even against herself, except 
in an action seeking to charge her separate estate (Q. If a 
party in his answer sets out a document which he admits to 
be in his possession, the document may be read in evidence 
by the party interrogating without more formal proof (u) ; 
but semhle, that documents simply referred to in an affidavit 
of documents or the schedule as being in the party's pos- 
session or power cannot be so read, for the affidavit does not 
admit their genuineness, or that the documents described as 
copies are true copies, but only that the pieces of i>aper are 
in his possession or power, the proper course in such a case 
being to give notice to produce them (x). A party who has 
pleaded a document which is admitted by his opponent with 
a reference to it when produced, is not entitled at the hear- 
ing to read its contents from his pleading without producing 
it iy) ; but if there is a sufficient admission in an answer of 
a document, with its contents, i.e., a substantial admission, it 
need not be produced, even though unstamped {z). By the 
Chanceiy Procedure Act (15 & 16 Vict, c. 86) (a), upon a 
motion for a decree or decretal order, or an injunction or 
receiver^ the answer was^ for the purposes of the motion. 



{p) Sec Berkeley r. Stand. Disc Co. (No. 2), C. A., 13 Ch. D. 97. 

{q) Percival v. Caney, 4 De 6. & Sm. 61 ; a.c nom, Stanton T. PercivdL 
5 H. L. 267 ; Ord. XIX. r. 17, and Ord. XXXIV. r. 4. 

{qq) Jb, 

(r) Per Lord Cnmworth, L. C, tb. 273. 

(5) lb. 

(t) Olive V. Carewy IJ. & H. 207 ; Callow y. Howie, 17 L. J. Ch. 71. 

(w) Wilson V. Thoml^ury, L. R. 10 Ck App. 239 ; ZeU v. Morris, 4 
Sim. 607. 

(x) See per Mellish, L. J., tb. 244. 

(y) Cox V. Allingham, Jacobs, 887, 339 ; Dowling v. Legh, 3 Jones & La T. 
716 ; V. post, p. 122, as to giving notice to inspect docaments so pleaded. 

(2> LeU V. Morris, 4 Sim. 607, 610 ; MacGowan v. Smithy 26 L. J. Ch. 8. 

(a) SS. 15, 59. 
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directed to be treated as an aflSdavit of the defendant, and, chap. vi. 
therefore, open to cross-examination (6), but at the hearing of Sect, g. 
a cause in the ordinary way, an answer was not regarded as 
an affidavit in favour of the defendant, although such parts 
as the plaintiff might think fit to use were evidence in his 
favour (c). A defendant, however, might make his answer 
evidence by filing an affidavit, affirming generally that all 
the statements contained in his answer were true, and then 
the plaintiff was entitled to cross-examine him upon it (cc). 

(h) See WigUman v. WhuUon, 23 Beav. 387 ; Rheden v. fFesley, 28 
L. J. Ch. 797. 
(c) lb. 
{cc) lb. 



CHAPTER VII, 



DISCOVEBT OF DOCUMENTS. 



S60t* 1« 



Sect. 1. — Disclosure of Documents (a). 

If a party is aware, from the fact of their being disclosed 
in some pleading or affidavit, or otherwise, of the exist- 
Appiication ence in the possession or power of any other party of 
documenu ^ documents relating to the matters in question in the 
action or other proceeding, which he is desirous of in- 
specting, and can, if necessary, satisfy the requirements 
of Order XXXI. r. 18, by making the affidavit thereby 
prescribed (b), he can at once give notice, in the prescribed 
mode, of his desire to inspect them (c) so as to put himself 
in a position, if necessary, to apply for an order to that 
efiFect {d) ; but if, as is more often the case, he is ignorant of 
what documents his opponent may have, and unable to give 
satisfactory evidence in support of his application to inspect, 
be must apply for an order for the disclosure of documents 
upon oath by his opponent (e) ; and this he may do, where 
the discovery is necessary for the purpose of prosecuting or 
defending the action, even though he may be in contempt 
for non-compliance with an order for discovery or other- 
wise (/), though, in the former case, the giving of discovery 
by his opponent may be postponed until he has given it 
himself (gr). In Probate actions, an affidavit of documents 
may be ordered in addition to the usual affidavit of testa- 

(a) See as to discovery of documents in divorce and matrimonial causes, 
Winscom v. »^., 3 S. & T. 383 »., and Pollard v. P., ib. 613. 

(6) r. post, p. 129. (c) Ord. XXXI. r. 14, post, p. 122. (d) Ib. r. 18. 

(«) Ib. rr. il — 12. "Production •n oath," and ** discovery on oath," mean 
that the party is to be put to his oath to state how far he admits the posses- 
sion of relevant documents {Lamb v. Orion, 1 Drew. 414). 

(/) HaJdans v. Eckfvrd, L. R. 7 Eq. 426 ; Plurribe v. P., 8 Y. & C. 622 ; 
Wihtm V. BaUs, 3 Myl. & Cr. 197. 

{g) Haldane v. Eckford, 
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mentary scripts (h). In an action for discovery, if the answer ohap. vii. 
to interrogatories contains a full and sufficient disclosure of ^^*' ' 
documents, an affidavit of documents should not be applied 
for(i). Under special circumstances the party called upon 
for the affidavit may, in addition to the particulars required 
by the ordinary form (k), be required to disclose the character 
or capaxiity in which he holds the documents (I), The time Time for 
to be allowed the party called upon to make the aflSdavit for ^,. 
doing so is not prescribed by the rules, but is left to the dis- 
cretion of the Court, and must depend upon the circum- 
stances of the case, e.g,, the number and volume of the docu- 
ments and their locality : in the Court of Chancery seven 
days were allowed in ordinary cases (m), and the like period 
for producing the documents after the affidavit had been filed. 
The time allowed should be expressed in the order for the 
affidavit, but it is no longer essential that the copy order 
served upon the party or his solicitor should be indorsed 
with any notice of the consequences of disobedience in order 
to its being enforced by attachment {n), 

Interlocutoiy orders for production are made upon two 
principles only, viz., security pending litigation, and discovery 
for the purposes of the suit (o), but it is no ground for 
refusing production that the discovery sought is the same 
as the party would obtain if he succeeded in obtaining a 
judgment at the hearing, so as to be, to that extent, an 
anticipation of the judgment, if it be also necessary for the 
purposes of the action {p). 

It is no longer necessary, as under the former Common What gronnds 
Law Practice, to trace any one or more documents to the m^tbe^she-wB. 
possession of the party from whom the discovery is sought (g^), 
and, under ordinary circumstances and where the application 
is made at the proper stage of the action or proceedings, an 

{h) Hunt V. Andersony L. R. 1 P. & D. 476; eee ;wr Warren, J., L. R. 
(Ir.) 1 Ch. D. 310. 

(t) Barnard v. Hunter, 1 Jur. N. 8. 1065. 

{k) V. post, p. Ill, Affidavit of Documents, For the ordinary form of sum- 
mons see App. p. 195, and for a form after judgmentf ib. See, as to the time 
for applying, ante, pp. 13 seq. 

(/) Boioen v. Pearson, 8 L. T. 495 ; see Hanibrook v. Smith, 17 Sim. 209. 

(m) See the form in Seton, vol. 1, p. 133. Four days is the usual 
allowance now. 

(n) Thomas y. Palin, C. A., 21 Ch. D. 360. See Cons. Ord. XXIII. r. 10. 

(o) Per Le-ach, V.-C, Lingen v. Simpson, 6 Madd. 290, 291. 

(p) Chichester v. Lord Donegal (No. 1), L. R. 4 Ch. App. 416 ; Bishop of 
Winchester v. Bowker, 29 Beav. 479 ; see Eep, Costa Rica v. Strousberg, C. A., 
11 Ch. D. 323. 

to) Anm., W. N. 1876, 24 ; see ih, 1875, 281. 
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OHAP. VII, order will be made almost as a matter of course without any 
^^^' ^* affidavit (the necessity for which is expressly dispensed writh 
by the rules) (r) unless the pleadings show that the dis- 
covery cannot possibly be wanted (s), or the opponent (on 
whom the onus of objecting lies) gives some good reason 
against it (t), or, from the nature of the action there are rea- 
sonable grounds for believing that the party against whom 
the application is made has no such documents (u). 
Pritnd facie In a recent case before the Appeal Court in Ireland (x), 
^nM^ Fitzgibbon, L. J., said : " We do not decide that, sa a 
presumption of matter of right, a plaintiff or defendant, under all circum- 
doc^ento*^ stanccs, and without bringing any facts before the Court, 
reqaired. can obtain an order for the discovery of documents under 
Order XXXI. r. 11, The subject-matter of the rule is docu- 
ments which are or have been in the possession or power of 
a party to the action relating to some matter in question, and 
I think the possession of some such documents by the party 
against whom the order is made, or at least some reasonable 
grounds for believing that he has or has had them in his 
possession, must be shewn. The Court may require an affi- 
davit to shew such reasonable grounds if they do not appear 
upon the pleadings " (y), A similar view of the rule has been 
taken in our own Courts, chiefly on the ground that the fact 
of an order being required shews that the application is not 
a matter of course (z). On the other hand, the existence of 
any such discretion was recently questioned by the Court of 
Appeal (a), Cotton, L. J., expressly saying that he in no way 
favoured such a view (6). The material question, at any 
rate, seems to be, not whether documents relating to the 
matters in question are, or have been, in the possession 

(r) Ord. XXXI. r. 12 ; nee Bochdale Canal Co. v. King^ 15 Beay. 11. There 
is a discretion^ however, as to requiring one (v. post). 

(s) Anm., W. N. 1875, 231, 260 ; ib. 1876, 24, 63 ; see WHsm v. RaffaZo- 
vich, C. A., 7 Q. B. D. 653. 

{t) See Dickson v. Harrison^ 47 L. J. Ch. 686 ; Bray v. Finch, 1 H. & N. 
468 (where the application was refused as heing unnecessary and not bond fide) ; 
Newall V. Telegraph Co., L. R. 2 Eq. 756. 

(m) In the Court of Chancery, discovery of documents was considered a 
matter of strict right, irrespective of any question of benefit to be derived from 
it (see per Kindersley, V.-C, 11 W. R. 399, 414), and the rule would seem to 
be the same now (see|?cr Cotton, L. J., 7 Q. B. D. 660). See, however. Lane 
T. Chray, L. R. 16 Eq. 562, and Dickson v. Harrison^ supra. 

{x) Hedly v. SmUh, 4 L. R. (Ir.) 72, 79 ; see^jer Palles, C. B., in P6weU v. 
Eeffernan, ib. 703, 710—1. 

(y) See^jer Denman, J., 40 L. T. 818. 

\z) See Johnson v. Smith, 36 L. T. 741 ; per Chitty, J., 47 ib. 677. 

(a) Wilson v. Haffalovich, 7 Q. B. D. 653. 

(6) Ib, 660. 
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of the opposite party y hut whether such documents in ohap. vii. 
fact eodst; if so, the object of the rule is discovery ^^^^' ^' 
whether any of them are in his possession or power (c). 
If there is pHmd facie evidence or even a reasonable probor- 
hility of the existence of documents relating to some ques- 
tion or issue in dispute, one party is entitled to appeal to the 
oath of the other, as to such documents being in his pos- 
session or power {d) ; and the very nature of the property 
claimed in an action may raise a strong presumption of the 
existence of documents relating to the title to it, and there- 
fore to a matter in question in the action, and that they are 
in the possession of the party alleging such title, as being the 
proper person to have the custody of them {dd). On the 
other hand, the order should not be made where there are 
reasonable grounds for believing that it would be illusory, by 
reason of there being no such documents in existence. Thus, 
where from the nature of the action (for seduction), there 
was no presumption that there were docuTYients in existence 
in relation to the ^matters in question, the application was 
refused in the absence of an affidavit in support (e). The Affidavit may 
only meaning and intention of that part of the rule ^ reqaired m 

. . . . support. 

which dispenses with the necessity for an affidavit was 
to relax the inflexible rule laid down in the Common 
Law Courts, that there must be, as a condition precedent, 
an affidavit showing clearly the possession by the oppo- 
site party of at least one relevant document (ee). There 
is a discretion, therefore, as to requiring such an affi- 
davit to show reasonable grounds for the presumption of 
the existence of such documents, if they do not appear upon 
the pleadings (/). Where the application is made before or 
after the usual time (g), an affidavit may be required showing, 
in the fonner case, that it is for some reason important to 
have an affidavit of documents at once (A), and, in the latter, 
giving some explanation of the delay (i). Affidavits in sup- 

(c) See jt>cr Palles, C. B., %M supra ; per Denman, J., 40 L. T. 818. 

(d) See Powell v. Heffeman ; per Denman, J., ubi supra, 
{dd) See per Palles, C. B. , ubi supra ; Healy v. Smith, 

(«) Johnson v. Smith, 36 L. T. 741 (see on this caseper Palles, C. B., 4 L. R. 
(Ir.) 709) ; Cleary v. Fitzgerald, 1 L. R. Ir. 492. 

{ee) Seej^cr Deninan, J., 40 L. T. 818 ; per Lindley, J., t6. 821. 

(/) Johnson v. SmUh, 36 L. T. 741 ; Healy v. Smith, 4 L. R. Ir. 72. 

Ig) V. ante, pp. 13 seq. 

(A) Per Cleasby» B., 4 Ex. D. 8 ; t>. ante, pp. 14 seq. 

(i) £llis V. Ambl^, 36 L. T. 410 ; but see Lond,, <{rc. Ins, Co, v. Davies, 6 
Ch. D. 775, and ante, p. 17. 
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CHAP. vn. 

Sect. 1. 



Affidayit maj 
be made on 
behalf of the 
party where 
incapable of 
making it 
himself. 



Order cannot 
be made 
against non- 
party. 



port of applications for discovery should show merits and that 
the discovery is necessary and material (ii), and should, 
apparently, be made by the party himself as well as by the 
solicitor (k), though this does not appear to be essential. 
Where the party from whom the discovery is sought is, in the 
nature of things, incapable of taking an oath, or unable to 
give the discovery required satisfactorily, an order may be 
obtained for an affidavit to be made on his behalf by some 
other qualified person (Z). Thus, the next friend or guardian 
may make the affidavit on behalf of an infant (m), and the 
next friend, guardian, or committee on behalf of a lunatic, but 
an order for an affidavit by the next friend of a married woman 
was refused, where she herself had already made one (n). 
In one case, where the party was unable through ill-health 
to make the affidavit himself, it was permitted to be made 
by a member of his family (o). The discovery, in such cases, 
will be confined to documents in the possession or power of 
the person on whose behalf the affidavit is made (p). In 
all such cases of vicarious discovery the order for the affidavit 
should not be absolute in its terms, but liberty should be 
reserved to the party against whom it is made to apply to 
the Court to be relieved against it, on its being made satisfac- 
torily to appear that he is unable to procure the affidavit to 
be made by the party designated {q). Where the party is a 
plaintiff, a stay of proceedings may be asked for until the 
discovery has been given (r). Plaintiffs and defendants on 
the record ai*e the only parties who can be recognised as 
such, and if an order for discovery has been made upon them 
they are bound to obey it just as if they were litigating for 
their own benefit (a), and compliance with such an order 



(n) See Mbllett y. Enequist, 25 Beav. 609. 

(k) lb, Cf. C. L. P. Act, 1854, s. 50. Rule 12, however, speaks only of 
Jiling an affidavit. A form is given in the Appendix, post, p. 200. 

(/) See Banger v. G. W. R., i De G. & J. 74 (decided upon ss. 13—20 of 
the Chancery Procedure Act, 1852) ; Crowe v. Bank of Ireland, Ir. Rep. 5 Eq. 
578. See as to discoveiy from corporations, foreign states, &;c., pott, p. 159. 

(m) Crowe v. Bank (^Ireland; Higgmson v. HaU, 10 Ch. D. 235 ; Rippin 
y. Dolman^ 2 W. R. 432. Discoven^^ cannot be obtaiued from the next 
friend personally (see Re Corsellis, 31 W. R. 414). 

(w) nardwick v. Wright, 11 Jur. N. S. 297 (see, however, on this case^per 
Lord Hagan, L. C, Ir. Rep. 5 Eq. 581). 

lo) See WUlyama y. Hodge, 1 H. & T. 675, 1 Macn. & G. 516. 

{p) See, as to the form of order in such cases, Appendix, post, p. 195 {i). 

\q) Crowe v. Bank of Ireland ; Ranger y. O, W. R., supra; see Appendix, 
post, p. 195. 

(r) Higginson v. ffall ; Crowe v. Bamk of Ireland, supra ; ef Ord. XXXI. 
r. 20. (5) fFilson y. Raffalovich, C. A., 7 Q. B. D. 553. 
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will not be dispensed with because the real litigant is unable^ OHAP. vii. 
by reason of their being out of the jurisdiction of the Court, ^^^' ^' 
to procure the nominal litigants to make the affidavit, even 
though the action may be dismissed in consequence (t). 

There is no difiference, as regards the liability to make an Party bound to 
affidavit of documents between actions for the recovery of J?*^®^^*^^* 

though not 

land or otherwise involving questions of title and other bound to 
actions (g), and it is no reason for declining to make the P^°*^™^' 
affidavit that the title of or case made by the applicant is 
denied {h), or that the documents of which disclosure is 
sought, or some of them are, or may be, privileged from pro- 
duction or inspection (i) (the right to which will not be gone 
into then, but determined, if at all, subsequently), or that 
the party called upon to do so is not in a position to pi-oduce 
the documents, or that making the affidavit would be an 
admission of the possession of documents criminating the 
party making it {k) ; the affidavit must in all cases be made, 
and the protection, if desired, claimed therein. But the 
granting of the discovery may be postponed (l), under Order 
XXXI. r. 19, and this will be done where the making of 
the affidavit would be a useless expense at the then stage 
of the proceedings (m). 



Sect. 2. — Of the affidavit of documents. 

The affidavit of documents (n) which a party can be called s^^^* ^' 
upon to make is an affidavit showing what documents relating Affidavit of 
to any of " the matters in question " between him and his ^^^^«'**»- 
opponent he then has or at any time has had (in the case 
of the latter accounting for them), and which, if any, of the 
former class he objects (or is unable) to produce, and, under 
special circumstances, the character and capacity in which he 

(0 -^. 

(gr) New British Co, v. Peed, 3 C. ?. D. 196 ; Fortescue t. P., 34 L. T. 
847 ; Powell v. ffeffeman, 4 L. R. (Ir.) 703 ; Magdalen Hospital v. Knotts, 21 
S. J. 610 ; WrerUmore v. Hagley, 46 L. T. 741 ; Daniel y, P(yrd, C. A., 47 
L. T. 475. See Eumbold y. Forteathf 3 £. & J. 752, for a form of order. 

{h) Ante, p. 85 (i). 

(t) Post, p. 113. 

{k) Bunn y. B., 4 De 0. J. & S. 316. But the defendant in action for 
penalties is not liable to make an affidayit {Hunninga y. Williamson, 10 
Q. B. D. 459). 

(I) V. ante, p. 26, Postponing Discovery, 

(m) Dickson v. Harrison, 47 L. J. Ch. 686. 

(n) See Steph. Dig. £y. Art. 1, as to the meaning of ** documents." 
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CHAP. VH. 
Sect. 2. 

All parties 
must join in 
affidayit. 



Meaning of 
words*' matters 
in question." 



Definition 
suggested bj 
Brett, L. J. 



holds them (o). Where there are several plaintiffs or de- 
fendants, all of them must join in the affidavit unless some 
special reasons are shown to the contrary (j?), though the 
action would not be dismissed if it were shown satisfactorily 
that one of the parties was not in a condition to make an 
affidavit (g). An affidavit by the party's solicitor is not a 
sufficient compliance with the order (a). 

The words " matters in question in the action " do not 
necessarily mean the isaiiea or questions raised by the pleads 
ings (t)y because there may be none or the order may be 
made before issue is joined, or the subject-Tnatter of the 
action or thing in dispute {v)^ but include aU documents 
which can throw any light or have any bearing upon the 
determination of such issv^s or questions (x), whether 
evidence per se or not (y), e.g., documents relating to the 
amount of damages recoverable (z), or which may have a con- 
siderable bearing on the costs to be given at the trial (a). 
The following definition of the words " relating, etc.,** was 
lately suggested by Brett, L. J. (c) : " Any document, not 
only which is evidence, but which you may not unreasonably 
suppose contains information which may (not which "inust) 
directly or indirectly enable you to advance your own case or 
damage your adversary's case, must be set out. I say directly 
or indirectly, because it may be a document which could 
ifairly lead to a train of inquiry which may have been one of 
these effects " {cc). 



(o) The affidayit is in fact in the nature of a carefully prepared ansioer to a 
searching interrogatory as to documents (see Hochdale v. £ing. 15 Beay. 11, 
per Romilly, M. R, and the form H. 16 in the Rs. S. C. April, 1880). 

ip) Walker v. Kennsdy, 5 W. R. 896 ; Doolin v. Diaxm, 16 ib. 796 ; fFilsott 
V, Ifaffalovich, C. A., 7 Q. B. D. 563. 

(q) See joer Cotton, L. J., ib, 661 ; ef. Hartley v. Otpen, 84 L. T. 762, where, 
on an application to dismiss, the affidayit of the wife of an absconding party 
was accepted as sufficient. 

(s) Wil30fi y. Haffalovich, supra; see, howeyer, Bamett y. Hooper ^ 1 F. & F. 
412, 467. 

(0 Pape y. Lister, L. R. 6 Q. B. 242. 

\u) See p«r Lindley, J., 40 L. T. 821. 

(x) Mansel y. Feeny (No. 2), 2 J. & H. 820 ; Jenkins y. Bushby, 86 L. J. 
Ch. 400. 

{y) See Hutchinson y. Olover, 1 Q. B. D. 138 ; 88 L.' T. 834 (C. A.). The 
producing party is not thereby precluded from objecting to their being used 
against him at the trial {ib, ). 

(«) Pape y. Lister, supra. 

{a) See i?cr James, L. J., L. R. 7 Ch. App. 98 ; per Wigram, V.-C, 2 Ha. 
891. 

(c) In Compagnie FinancOre y. Peruvian Ouano Co,, C, A., 48 L. T. 
22, 23. 

(cc) See also per Baggallay, L. J., ib. 
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Upon the question of possession or non-possession, relevancy chap. vii. 
or irrelevancy, the deponent's oath is accepted as con- ^^^' ^' 
elusive (d), but when the possession of relevant documents is All relevant 
once admitted, they must be produced, unless they (1) mani- mu^U)TjJ^o- 
festly can have no bearing on the issues or questions to be duced unless 
tried {e), or (2) relate exclusively to the case of the party ^" ^^ 
disclosing them, or (3) are otherwise privileged documents. 
It is the duty of the party called upon to make the affi- ^^^7 oi party 
davit to ascertain for himself by a precise and complete natiire of**^ 
examination the nature and contents of documents in his documents in 
possession or power, so as to be able to state whether they ^^ P°®^®^^®^- 
relate to the matters in question or not, and if so, whether 
they are material to his opponent's case or not, and if it 
should appear that he has not done so, or has done so laxly 
and incompletely, the Court should give his opponent the 
most ample means of investigation as to their nature and 
contents (/). Their number or bulk is not a sufficient excuse 
for an imperfect examination of them, as the Court will, upon 
a proper application, allow the necessary time to prepare a 
sufficient and satisfactory affidavit (g). 

As an admission that documents are in the possession or What are 
power of the party making the affidavit is, in general, con- ^*^^®°*^ ^" 
elusive against him (A), it is necessary to consider what docu- possession or 
ments are deemed to be so. A party must set out every P^^®'- 
docv/ment which he has in his possession or power (and all 
which he has a right to inspect, provided he can enforce that 
right, are in his power) whether he is bound to produce them 
or not (i). Although, therefore, the fact that documents are Documents in 
not in the exclusive possession of the party required to make ^^^ poases- 
the affidavit, or of his agent, but in the joint possession of him- 
self and other persons not before the Court, or of an agent on 
behalf of himself and such other persons, may be a very good 
reason for not producing them (k), yet that rule does not 

{d) V. post, p. 119. 

(e) Mansell v. Feeny, 2 J. & H. 320 ; Dan. 1687. 

(/) Mcintosh V. O. W. R, 1 Sm. & Giff. 4, 10, per Stuart, V.-C. ; Ma^iby 
y, Bevjicke (No. 3), 8 De G. M. & G. 476 ; see Coinbe v. Corporation of Lmidon, 
1 Y. & C. Ch. 631. 

(g) See per Lord Lyndhurst, L. C. 16 L. J. Ch. 81 ; Combe v. Corporation , 

of London, supra. 

(A) Flard v. Kendrick, L. R. 10 C. P. 692. See, however, post, p. 131, as 
to explaining away an inadvertent admission in thi^ respect. 

{%) Per Lord Lyndhnrst, L. C, 1 Phill. 226 ; Lazarus v. Mozley, 5 Jur. N. 
S. 1119 ; Svxmston v. /Ashman, C. A. 46 L. T. 360. 

(k) V. post, p. 133. 
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OHAP. VIT. apply to discovery ; in which the only question is, whether, as 
^^^' ^' between the plaintiflf and the defendant, the plaintiflF is en- 
titled to an answer to the question he asks ; for if he is, the 
defendant is bound to answer it satisfactorily, or, at least, to 
show the Court that he has done so as far as the means of his in- 
formation permit (t). In Clinch v. Financial Corporation {tti). 
Lord Hatherley, when Vice-Chanoellor, said, "The attempt 
has often been made in one way or the other to escape the 
personal order for production, on the ground of the ownership 
of the documents being in a corporate or partnership body. 
I myself recollect, as a pleader, having attempted it UDSuocess- 
Inability to fully in TayloT V. RundelL But it has always been decided 
^^^for not *1^^* tl^® parties must give all the information in their power, 
disclosing. even if the documents be not in their possession in this sense, 
that they cannot be produced without an order for the purpose, 
because they are in the joint possession of the directors and 
others. Tfie Court says, if you have an/y possession, that is 
enovbgh. There may be grounds for not producing, hvAi even 
tJien you must give discovery " (ti). There is no rule plainer 
than that a person, whether a paitner or not, must discover 
all books which relate to the matters in question, whether he 
is accountable alone or with othere (o). It is no excuse for a 
party to say that he cannot give the requisite information 
because the documents are wrongfully withheld frovn him,, 
or are in a distant part of the world, as the Court will allow 
Affidavit must him the necessary time for producing them (p). If the party 

show nature • , • *>• j. j xi i a •/• • j 

of joint ^ ^^* ^^ ^ position to produce the documents, if so required, 

poflsession. the affidavit should show the nature of the joint ownership, so 
as to enable the Court to determine whether it will order 
them to be produced notwithstanding (q), and state the con- 
sequent objection or inability to produce, but it is not neces- 
sary, as in the case of an answer as to documents, to show 
that permission to produce them has been refused (r). 



(l) See per Lord Cottenham, L. C, in Taylor v. Rwndell, Cr. k Ph. 104, 
111—3 ; M&rte7i8 v. Haigh, 3 De G. J. k S. 628. 

(m) L. R. 2 Eq. 271, 273. 

\n) See Sivanston v. lAshnfum, C. A. 45 L. T. 860. 

(o) Per Jessel, M. R., 45 L. T. 361 ; see Taylor v. Rwndell; Merteru v. 
Baigh, 3 De G. J. & S. 528. 

{p) See per Lord Cottenham, L. C. Cr. & Ph. 113 ; per Lord Lyndhorst, 
L. C. 1 Phill. 225 ; Mertens v. Haigh, vM supra* 

iq) Bovill V. Cowan, L. R. 5 Ch. App. 495 ; Hddley v. McDougall, 7 ih. 
312 ; Kearsley v. Philips, 10 Q. B. D. 36, 465 (C. A.). 

(r) See Kearsley v. Phili}}s, distinguishing on this ground Mertefiis v. Hai^h, 
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Documents which are in the hands of third parties under a lien OHAP. vii. 
upon them created by the act of the party himself are deemed — ^°*' ^* — . 
to be at least in his power ^ if not in his constructive possession, Documents in 
and must therefore be included in the aflSdavit (s), unless he agents, etc., 
is denied access to them by the holder (t), but documents in ^d« ^^^ 
the possession of a third person under a covenant to produce 
them at the deponent's expense need not, and d fortiori, 
therefore, need not be produced (u). A party need not in- 
clude in his affidavit documents held by him as a mere 
depositary (x). In all cases where there is any doubt as to Fullest 
the deponent's being able to produce documents, owing to the ^^°JiS*^°" 
existence of a joint possession of or property or interest in given. 
them being vested in a third person not before the Court, or 
where for any other reason it is doubtful whether documents 
can fairly be considered as being in the deponent's posses- 
sion or power, in the ordinary sense (y), or where, as is some- 
times the case, it may in effect be a conclusion of law as to 
what is their custody and control {z)^ the deponent should 
give the fullest information in his power as to their position, 
setting out the facts relating thereto, so as to enable the 
Court to decide the question (a). 

A form of affidavit, which is substantially the same as that Statutory form 
previously used in the Court of Chancery (6), is provided by ° * ^^*' 
the rules (o), and despite the statement that it may be used 
" with such variations as the circumstances may require " (cZ), 
it was not intended to be merely optional, but to serve as the 
common form (e), any departure from which will be viewed 
with suspicion unless satisfactory reasons are shown for such 
a course (/). Thus, the omission of any statement as to 
documents formerly in the party's possession, and as to what 

3 De G. J. & S. 628, and Tayl<yr v. JtimdeU, 1 Y. & C. Ch. 128 ; S. C. 1 Phill 
222, and explaining Hutchinson v. Glover, 1 Q. B. D. 138. 

(*) See re CameroTCs Coalhrook Co., 25 Beav. 1 ; Clinch v. Fin. Corp., L. R. ' 
2 Eq. 271 ; LocheU v. Cary, 3 N. R. 405 ; post, p. 134. 

(0 See KettU'mll v. Barstow (No. 2), W. N. 1872, 95. 

(u) Bcthell V. Casson, 1 H. & M. 806. See Vivian v. LUtle, LXXV. L. T. 108. 

(a?) Forman v. Neville, 14 L. J. Ch. 33. 

(y) See Clinch v. Fin. Corporation, Ij. R. 2 Eq. 271. 

(2) La^ihamve v. Q,tAartz Mining Co. (No. 2), 31 L. J. Ex. 509. 

(a) Ih, Clinch v. Financial Corporaiio^i, ubi supra. 

(b) See Seton, vol. 1, p. 133. 

(c) Jud. Act, 1876, scned. App. B. No. 9 {v. post, p. 191). 
id) Ord. XXXI. r. 14. 

{e) Per lindley, J., Anon. W. N. 1876, 39 ; see Gardner v. Trvin, C. A. 4 
Ex. D. 49 ; Ledvkdge v. Mayne, Ir. Rep. 11 Eq. 463. 

(/) See Boyd v. Feti-ie, 20 L. T. 935 ; Woodhaich v. Freeland, 11 
W. R. 397. 

I 2 
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OHAP. VII. ^as become of them, will render the affidavit insufficient (g). 
^0^- ^' It should be full and distinct in its terms, as the party- 
seeking discovery is bound by it, and will be construed 
strictly, because the other side cannot adduce evidence to 
Grounds of contradict it (h). Objections or statements of inability to 
hiabiiity to^ produce must be distinctly made (i), and the grounds stated 
produce must as allegations of fact and verified (k). It is not enough to 
say merely that the documents are privileged, which is a 
statement of a matter of law, or to state the grounds vaguely 
and generally, but the facts should be set out from which it 
may be seen whether that view of the law is right or not (I) ; 
neither is it enough for the party to say that he is advised 
and believes that documents are privileged, where such belief 
is admittedly founded not upon a personal examination of the 
documents in question but upon information derived from 
others (m), though in ordinary cases it would be sufficient (n). 
In affidavits, as in pleadings, doubtful or ambiguous state- 
ments will be construed in the sense most unfavourable to 
the deponent (o), and where there are inconsistent or contra- 
dictory statements the opposite party may adopt and act upon 
that which is most in his own favour (p). It is not necessary 
that the schedule should show positively that documents are of 
the character ascribed to them in the affidavit itself, provided 
that the party swears that they are such, and the schedule is 
such as not on the face of it to contradict the affidavit (g). 
Primd facie every document described in the affidavit must 
be taken to be as it is described (though the Court is of course 
entitled to look to the schedule to see whether the documents 
specified therein can possibly fall within th« description given of 
them in the body of the affidavit) (r), but if it can be shown to 

{g) WagataffY, Anderson, 39 L. T. 332 ; Ancm, W. N. 1876, 39 ; RishUm v- 
Qrisael (No. 2), 14 W. R. 789. 

<A) See j?er Cotton, L. J., 4 Ex. D. 53 ; BoviU v. Cowan, L. R. 5 Ch. App. 
496 ; Manhy v. Bewicke, 8 De G. M. & G. 470 (party cannot be cross- 
fixamined upon it at trial^ unless used as affidavit). 

ii) Fcrrtescue v. F,, 24 W. R. 944. 

{k) Gardner v. Irvin, C. A. 4 Ex. D. 49 ; Kain v. Farrer, 37 L. T. 469. 

{l) See^r Cotton, L. J., 4 Ex. D. 63. 

(7/i) See MainJby v. Bewicke, supra, 

(n) F. ante, p. 46. 

(o) See Thomas v. Bawlings, 27 Beav. 140; Letais v. Pennington, 29 
L. J. Ch. 670 ; Nbrdon v. De/ries, 8 Q, B. D. 608. 

{p) See Bowes v. Femie, 3 Myl. & Cr. 632. 

{q) See per Wood, V.-C, 2 H. & M. 6. 

(r) See per Wood, V.-C, ubi supra; Gardner y. Irvin, C. A. 4 Ex. D. 
49 ; Lyell v. Kermtdy (H. L.), 52 L. J. Ch. 386. 
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demonstration on the face of the affidavit and the schedule ohap. vii. 
itself that some of them do not answer the description-, they Sect. 2, 
will of course be excepted (s). If an affidavit claiming pro- 
tection for documents, some of which are, while others are 
not, privileged, does not sufficiently show which are entitled 
to protection, production may be ordered of all, or th€ party 
may be required to naake a further affidavit identifying the 
documents entitled to protection, which he will be allowed to 
do under ordinary circumstances (t). 

The sole object of the affidavit being to enable the Court What is a 
to make an order for the production of the documents, if it dMcription of 
think fit, such a description of the docwments as would documents. 
enable 'production, if ordered^ to he enforced, is sujfficient(u) ; 
they must be so far identified that the Court can see that 
the documents referred to- are produced if required, and if 
words are used, which, if true, protect the documents, no 
further particularity is necessary th-an itt the ease of docu- 
ments for which protection is aot claimed (x). It is not 
necessary, therefore, that such a description should be given 
of documents for which protection is claimed as to put the 
opposite party in a position to test the truth of the affidavit 
thereby, or of the grounds upon which the protection is 
claimed (y), or to prevent the possibility of other documents 
being fraudulently substituted for them on production (0). 
Thus, although a description of documents for which privilege Description by 
is claimed as " certain documents, letters, etc./' without any ^^^®^» ^^ 
further identification, or as "a bundle of deeds and papei-s re- 
lating exclusively to my title," is insufficient (a), deeds or other 
privileged documents of the same class, may be numbered and 
tied up in a bundle, initialled by the deponent so as to earmark 
it, and described accordingly (6). The applicant is not entitled 

(5) See per Knight Bruce, L. J., 8 De G. M. & G. 1873; Lyell v. 
Kennedy (H. L.). 

(t) See per Cotton, L. J., 4 Q. B. D. 88 ; Parsons v. Hobertson, 2 Keen, 
605. 

(m) Taylor v. BatteriyQ, A. 4 Q. B. D. 86 ; Bevncke v. Gvaharrif C. A., 7 
ib. 400, 409. 

(x) Ib, 

ly) Ib. Beeper Cotton, L. J., 4 "Ex. D. 63. 

(z) Seeder Wigram, V.-C, 2 Ha. 383.. 

(a) See Fortescue v. F., 34 L. T. 847 ; Phelps v. Olive, 4 Beav, 649 ?i. ; 
Price V. P., 48 L. J. Ch. 216. 

{b) See the form given in Taylor v. Batten^ supra, and followed in Bevncke 
V. Oraham, C. A. 7 Q. B. D. 400, which has since become the stereotyped 
form in the case of privileged documents. See also Christian v. Taylor, 11 
Sim. 401. 
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ORAP. Vli. to have the dates of privileged documeDts and such other par- 
Sect. 8. ticulars as may enable him to discover indirectly their con- 
tents (c), or a detailed schedule of title-deeds showing their 
nature or the names of the parties thereto (d) ; it is enough 
Prolixity to be that they be described in the manner above indicated. In 
*^^ * framing the affidavit and schedules care must be taken to 

avoid prolixity or impertinence, otherwise it may be ordered 
to be taken oflF the file with costs (e), and the objecting party 
is not bound to point out the particular portions objected 
to (/). Whei*e there are numerous documents of the same 
class they should be described in classes in the form given in 
Taylor v. Batten. Thus, letters should not be set out indivi- 
dually, but may be referred to by bvmdles marked as " letters 
from A. to B.," or any other mark of identification (g). In- 
cluding documents in the affidavit or schedules is a sufficient 
and generally conclusive admission of their relevancy, so as to 
pi'eclude the party from afterwards raising an objection on 
that score, but a party may be afforded an oppoii>unity of 
relieving himself, if he can, by affidavit, from an inadvertent 
admission of possession or control, or failure to claim protec- 
Where affidavit tion (A). Where the affidavit is informal or insufficient, e.g., 
iMuiby should from not containing a clear admission or denial of the posses- 
apply for sion of documents, or a sufficient description to identify them, 
application should be made for a further and better affidavit (i) , 
for if a party does not object to the description of the docu- 
ments at that stage, he is precluded at the next, which is that 
of production, from asking for any further description of 
Where privi- them (k). Where the affidavit is technically sufficient, the 
^rtjn^j party who has obtained it should give notice to produce the 
apply for documcnts mentioned therein {I), so as to entitle himself to 

inspection. 

(c) See per Cotton, L. J., 4 Ex. D. 63 ; per Bramwell, L. J., 7 Q. B. D. 
412. 

(d) See per Cotton, L. J., 4 Q. B. D. 89, explaining Foriescue v. F.^ 34 L. 
T. 847 ; per Lindley, L. J., 26 W. R. 354 : C(mtra, Taylor v. Oliver, 45 L. J. 
Ch. 774. 

(e) See Boyd v. ^., 11 L. T. 325 ; Taylor v. Kelly, W. N. 1876, 139 ; 
Walker v. PooU, 51 L. J. Ch. 846 ; Owens y. JSmmens, XX. S. J. 118. 

(g) See fFalker v. Poole, 51 L. J. Ch. 840. 

(h) Plumley v. Horrell, W. N. 1868, 240 ; Greenwood v. G., 6 W. R. 119 ; 
Dan. 1681 ; but see Plant v. Kendrick, L. R. 10 C. P. 692. 

(i) Gardner v. Jrvin, C. A. 4 Ex. D. 49. As an altematire, a sammons 
may be taken out "to consider the sufficiency of the affidavit," as nnderthe 
old Chancery practice (see Dan. 1680), when questions as to production may 
be raised (see Nicholl v. Jones, 2 H. & M. 588). 

{k) Beeper Brett, L. J., 52 L. J. Q. B. 72, 10 Q. B. D. 201^2. 

(0 See Ord. XXXI. r. 14. 
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inspect them, and apply for an order to inspect such of chap. vii. 
them as protection is claimed for, if he ct^Ienges the ^°*- ^- 
claim to protection (U) ; and if the docnments when pro- 
duced do not correspond with the description of them as 
given in the affidavit, he should apply for a further affi- 
davit to be made, to enable him to obtain the production 
of the identical documents (m). Where the claim to protec- 
tion is insufficiently stated, eg., by not stating of verifying th& 
grounds on which it is based, the opposite party may either 
apply for a further and better affidavit (n), or take out a 
summons for an order for inspection notwithstanding the- 
objection raised, cm the hearing of which application the ques- 
tion of privilege can be decided (a). 



Of obtaining a further affidavit of documents. 

In considering the sufficiency of an affidavit of documents, AEdaTit 
the Bole question is, not whether it is true in fact, but ^JJ^hg^ bj 
whether it is technically sufficient {p), and the statements contentionB 
contained in it as to the possession or iion- possession of docu- 
menta, their relevancy or irrelevant^, the description given of 
them, and the character and effect attributed to them (g) ai"e 
so far conclusive as against the opposite party, that he cannot 
by means of a contentious affidavit impeacbiog its accuracy 
call upon the party making it for a further and better affi- 
davit (r) ; that is, he cannot say, " I make an affidavit that I 
believe, and have good ground for believing, that there are 
other documents, and therefore a further affidavit of docu- 
ments ought to be required " (rr). As was said by Lord Cot- 
tenham (s), " It is not because you suspect that a defendant 
lias stated facts incorrectly or untruly in his answer, that you 
are at liberty to disregard these statements. " • * His answer 
may be open to every possible suspicion, and yet, according to 

{II) SeeOrd. XXXI. t. 18. 

(m) See j«r Wignim, V.-C, 2 Ha. 389. 

(n) Seeper Cotton, L. J., Oardner v. Jrtrtn, * Ex. D. 49, B3. 

(o) lb. A form of summons ia given io tha Appendii, poit, p. 198. 

(p) Sari of Eglinlm. v. LavA, 36 L J. Ch. 113. 

(9) This may, however, sometimes be a qnestion of low {r. o?i/<, p. 115). 



t9l inifl may, however, sometimes be a question of low (r. o?i/<, p. ua). 

(r) Jona v. MimU Video Oaa Co., C. A. 5 Q. B. D. 656, followed in 
Beinicke v. OraJiam, C. A. 7 t*. 400 ; Bast v. Dublin Tram. Co., 8 L. K. 
Ir. 213 ; and Compagnit FiaaatiiTe v. Peruvian Co. , *8 L. T. 22. 

(rr) Smper Brett, L. J., 48 L, T, 23. 

(J) 3 Myl. » Cr. 837. 



120 



LAW AND PRACTICE OF DISCOVERY. 



CHAP. VII. 
Sect. 2. 

Inaufficiency 
must be 
eBtablished 
from internal 
evidence or 
admission of 
party. 



Admission 
need not be 
express. 



tlie practice, the Court, cannot reject it." Thus, evidence is not 
admissible to show that documents have been inadvertently 
or even fraudulently omitted from the affidavit (t). If, how- 
ever, from any discrepancy or inconsiateTicy appearing upon 
the face of the affidavit itself {u), as if the deponent were to 
refer to a schedule as containing six documents when it 
appeared that there were only five (x), or from other documents 
disclosed or refei^ed to in it (y), or from some a^d/mission in 
the pleadings, answer, or other affidavits (z) (i.e., the affidavits 
made by way of giving discovery, not general affidavits in the 
action) (a), of the party from whom discovery is sought, the 
master or judge is of opinion that the affidavit is insufficient, 
he ought to make an order for a further affidavit (6), and 
this may be done even after judgment (c). Thus, where it 
appeared from the affidavit of documents and schedule that 
the deponents had formerly had in their possession docu- 
ments which the pleadings showed to be material and which 
were not disclosed in the affidavit, a further affidavit was 
ordered (d), as also in a case where a party in his answer set 
out a long list of the customers of a business carried on by 
him, which could not have been made from memory merely, 
but did not disclose in his affidavit any books relating to such 
business (e). In order to found an application for a further 
and better affidavit, it is not necessary that there should be an 
admission in express terms of the possession of other docu- 
ments ; the judge may draw the inference that such is the 
case(/) ; but a Tnere suspicion or surmise that documents 
have been omitted is not enough ; it must at least be a reason- 
able suspicion, and one founded on the pleadings and affi- 
davits (gr). 

(0 Beynell v. Sprye, 1 De G. M. & G. 656 ; Richards v. Watkim, 6 Jur. 
N. S. 168. 

(u) A. G.Y, Castle/ord Local Board, 27 L. T. 644. 

(x) See .per James, V.-C, 21 L. T. 705. 

iy) See Imp. Land Co. v. Masterman, 29 L. T. 550 ; Original Bartlepool 
Coll, V. Moon, 30 ib. 193, 585 ; Compagnie Financidre v. Peruvian Co., 48 
L. T. 22. 

(z) See Westminster, Ac. Co. v. Clayton, 9 L. T. 534. 

(a) AUodc V. Gill, 21 L. T. 704. 

(b) JonesY. Monte Video Gas Co., C. A. 5Q. B. D. 656, foWowed in Bewicke 
V. Graham, C. A., 7 ib. 400 ; Welsh, &c. Coll. v. Gaskell, C. A. 36 L. T. 352. 

(c) Richards v. Wathlns, 6 Jur. N. S. 168. 

\d) Ross V. Dublin Tram. Co., 8 L. R. Ir. 213. 

(e) Saull V. Browne, L. R. 17 Eq. 402 ; see Noel v. N., 1 Be G. J. & S. 
468 ; WHght v. Pitt, L. R. 3 Ch. App. 809 ; Macfarlane v. Roll, ib. 14 Eq. 
580 ; Richards v. Watkins, 6 Jur. N. S. 168. 

(/ ) Per Jessel, M. R. in Saull v. Browne, ubi supra. 

(g) Wright v, Pitt, ubi supra. For form of summons, v. post, p. 195. 
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The party seeking the discovery, however, is not destitute chap. vii. 
of all remedy in such cases. If he does not obtain what he ^^^*' ^' 
considers a fair and satisfactory disclosure, but believes that interrogatories 
there must be documents in his opponent's possession to documenta. 
which his recollection has not been called, or that he has 
taken rather too wide a view in his own favour as to what 
may or may not be pertinent to the case, he may inter- 
rogate as to such documents (h), and interrogatories properly 
framed may force a person to disclose what documents he has 
in his possession, and the party requiring the production will 
thereby avoid committing any breach of the practice as to 
afl&davits of documents {i). Thus, where privilege is claimed 
for documents in an affidavit, the party claiming it may be 
asked whether they do or do not relate to certain matters in 
question in the action, and as to the ground on which he con- 
tends that they are privileged (k). If the person who interro- 
gates is not satisfied with the particularity of the description 
of the documents, he can apply for leave to interrogate 
further, or that his opponent may be required in his answers 
to give a more accurate description of them (l), A party who 
is interrogated as to the possession of particular specified 
documents, cannot answer by reference to a previous affidavit 
of documents denying the possession of documents in general 
terms (11). If interrogatories as to further documents have Party with- 
been necessitated by the improper withholding of information ^^^^l^s ^ocu- 

•^ r r o ments may be 

by the opposite party, he may be compelled to pay the ordered to pay 
costs (m), and a judge ought to be severe in awarding costs ^^*^ 
when he finds that expenses have been incurred through a 
wrongful suppression of material documents {mm). 

When the plaintiff, after obtaining an affidavit of docu- 
ments, amended his bill, he was held to be entitled to a 
further affidavit as to documents relating to the further 
matters contained in such amendments (n), 

(A) Newall v. Telegraph Co., L. R. 2 Eq. 756. 

{i) Per Brett, L. J., 5 Q. B. D. 658 ; see SwansUm v. Lishman, C. A. 45 
L. T. 860. 

ik) CaU V. Tourhy 22 L. T. 776. A claim of privilege cannot be dispute d 
by affidavit {Underwood v. Secretary for India, "W. N. 1866, 96). 

(Z) Seoper Brett, L. J., 52 L. J. Q. B. 72. 

{II) CaU V. Taurle, 22 L. T. 776. 

(w) Jo7ie8 V, Monte Video Gas Co., 6 Q. B. D. 656 ; see Swanston v. 
Lishrnan, C. A. 45 L. T. 360. 

{mm) Per Thesiger, L. J., 5 Q. B. D. 669. 

(n) See Warden v. Peddington, 32 Beav. 639. 
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Sect. 3. — Inspection of documents referred to in pleadings 

or affidavita (n). 

CHAP. vii. Every party to an action or other proceeding (o) is entitled 
^^^** ^' at any time at or before the hearing thereof (p) to give 
Notice to notice to any other party in whose pleadings (pp) or 
documents affidavits (q) reference is made to any document, to produce 
referred to in such document for the inspection of the party giving such 
affidavite! ^^ notice, or of his solicitor (r), and to permit him or them to 
take copies thereof (rr). This rule was necessitated by the 
change in the rules as to pleading (which forbid documents 
to be set out at length) (s) mainly in order to prevent 
fictitious documents being introduced into pleadings or 
affidavits (t), and any party may require, and the Couit will 
order, inspection of documents refeired to in any other party's 
pleading or affidavit, unless such last-named party can show 
sufficient cause for the document not being produced (u). 
The fact that a party requires inspection of a document for 
the purpose of preparing his defence (or of setting it out in 
answer to the pleading mentioning or referring to it) (x), is 
a strong reason for ordering inspection (y). The document 
must, apparently, be relied upon by the party in his plead- 
ing as the foundation of his claim or defence, and not merely 
stated by way of indvyCement (z), and there must be, at 

(n) See Hare, part IV. ch. iii., § 3 ; Kerr, 39 seq.. 

(o) See, as to the meaning of tha terms party, actiorif and proceeding, Jud. 
Act, 1873, s. 100. 

(p) See rs. 15 seq. (post, p. 124) for the proper mode of giving notice before 
the hearing. 

(pp) "Pleadings" includes a petition (see Peyton v. Lambert, 6 Ir. Oh. 
Eep. 9) or summons (Jud. Act, 1873, s. 100). 

{q) Apparently, this does not include answers, the rule as to which is that 
a party is entitled to inspection of all documents so referred to in them as to be 
virtually incorporated therevnth, 

(r) See, as to who may inspect, post, p. 124. 

{rr) Ord. XXXI. r. 14. 

{s) See Ord. XIX. rr. 24, 27. 

\t) This has been frequently stated by the late Master of the Bolls. (See 
per Chitty, J., 48 L. T. 374). 

(w) V. post, p. 124. 

{x) See C. L. P. Act, 1852, s. 68 ; per Willes, J., 7 C. B. N. S. 828 ; Owen 
V. Nickson, 3 E. & E. 603. 

(y) QuUter v. Heatley, C. A., 48 L. T. 373. The notice may be given as 
between co-defendarUs {per Jessel, M. K., i5.). 

\z) It was upon this principle that the doctrine of profert and its equitable 
extension to instruments other than deeds, rested at Common Law (see per 
Williams, J., 8 C. B. N. S. 634 ; per Crompton, J., 3 E. & E. 608 ; per 
PoUock, C. B. 7 Ex. 242—8). But see Smith v. Harris, XXVII. S. J. 664. 
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least, a presumption of its being in the possession or power ohap. vii. 

of the party called upon to produce it (a). Thus, production ^^^' ^' 

was refused of a letter referred to in a petition in support of 
the equity relied upon by the petitioner, without setting out 
any part of its contents, or referring to it when produced,' or 
admitting it to be in his possession (6). Reference in an inadvertent 
answer to a part of a document conferred a right to inspect y^^ reUeved 
that part only (c), and where words of reference to a docu- against, 
ment had been inadvertently inserted in a pleading, the 
Court relieved the party from the effects of such reference by 
allowing it to be amended by omitting the words of re- 
ference (d). 

It was not intended to make the giving of such notice a Notice not to 
matter of course in all cases, and no costs will be allowed for nlter^^ *** 
giving any notice or making any inspection thereunder, un- course, 
less it is satisfactorily shown that there were good and 
sufficient reasons for doing so (e). The inspection will not 
be gi-anted to enable a party to fish for a case or find out a 
defect in that of his opponent, or where the Court sees that 
it is sought for an improper purpose ; the appUcant must 
show a " real and peremptory " need of it (/). 

The rule that discovery will not generally be allowed Notice may be 
to a defendant before he has put in his statement of ^ndEuit^before 
defence (g), does not apply to inspection of documents re- defence, 
ferred to in a party's pleadings or affidavits (A). In the case 
where the above was decided, Jessel, M. R., said (i) : — "The 
suggestion is that though the words of the rule (k) are 
general, it is a sufficient cause for not making the order that 
the defendant has not put in his defence. I should have sup- 
posed that was a reason just the other way. The defendant 
wants to see the documents for the very purpose of putting 
in his defence, which is only reasonable. The plaintiff may 
have set them out imperfectly. Indeed, it is possible that 
on seeing the documents the defendant may give in at once. 

(a) V. post, p. 125 ; Quilter v. Heatley. 

\h) Fitzgerald v. Simpson, 17 Jr. Oh. Rep. 141. 

(c) Belsham v. Harrison, 15 L. J. Ch. 438. 

(d) Peyton v. Lambert, 6 Ir. Ch. Rep. 9. 

(e) See Rs. S. C. (costs) June, 1875, Ord. VI. (special allowances, &c.) r. 15. 
if) See per ^rle, C. J., 8 C. B. N. S. 634 ;per Crompton, J., 3 E. & E. 608. 
(^) V. ante, p. 15. 

(h) Q^ilter v. Heatly, 48 L. T. 373 (disapproving of the ratio decidendi in 
Webster v. Whetvall, 15 Ch. D. 120, though not of the decision itself), 
(i) 31 W. R. 330 («.c. 23 Ch. D. 42). 
{k) R. 14. 



124 ^^^ ^^^ PRACTICE OF DISCOVERY. 

CHAP. "VTi. At any rate it is sufficient ground for requiring to see thena. 
^^^' ^' that they have been made part of the statement of claim" ; 
and Lindley, L. J., added, " There is a material distinction 
with regard to the stage at which it is obtainable, between 
ordinary discovery and the discovery of documents refened 
to in pleadings and affidavits. Such discovery is of right " (l)^ 
Form of The notico must be in writing (tti), and a statutory 

no ice. form (n) is prescribed by the rules, but it is not necessary 

that it should be given in the very words of the form, pro- 
vided that a sufficient description of the documents is given 
to enable the other party to know what documents are re- 
quired to be produced (o). In ordinary cases inspection is 
only permitted to the party, his solicitor, and legal agents ; if 
inspection by a special agent or witness is required, an order 
to that effect must be procured (p). No length of notice is 
fixed by the rules, and no time is specified in the statutory 
form within which the inspection may be required to be 
given, but it results from rule 16 (3), that either 5 or 7 days, 
as the case may be, is the mdodmum interval allowed 
between the receipt of the notice and the giving of the 
inspection. A notice to inspect on the following day has 
been considered too short (r). 
Consequences If the party to whom such notice has been given fails to 
ing^^th^nJotfce comply with it by giving a counter-notice of the time at 
without suffi- which the inspection may be had (s), he will not be allowed 
cient cause, afterwards to put any such document in evidence on his be- 
half in the action or proceeding, unless he satisfies the Court 
that such document relates only to his own tithy he being a 
defendant in an action, or that he had some other sufficient 
cause for not complying with the notice (t). By " title " is, 
apparently, meant the party 's^i^Z^ to relief or case genercdly{u). 
It would be contrary to principle to make a defendant pro- 

(0 lb. 381. See, however, Ualliday v. Temple, 8 De G. M. & G. 96 ; 
Turner v. BurkinshaWy 4 Giff. 399. 

(m) Sed qttaere, when the notice is given at the hearing. 

In) V. post. Append, p. 193. 

(0) See per Hall, V.-C, 11 Oh. D. 260. 

(p) V. post, p. 142. 

(q) V. post, p. 126. 

(r) See In re CredU Co., 11 Ch. D. 256. 

(s) V. pest, p. 126. 

{t) R. 14. See, for an instance of the application of this part of the rule, 
Anon., W. N. 1876, 40. 

{u) V. ante, p. 83. It must be remembered that a plaintiff is in the 
position of a defendant qud counter-claim {jaeeper Field, J., 5 Q. B. D. 147). 
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duce documents, which, though not muniments of title, are chap. vii. 
documents not in favour of the plaintiff but of the defendant, ^^^^' ^' 
who is entitled to produce them for the first time in Court (x). 
If, however, the plaintiff had an interest in the document, he 
would have a right to inspect it (y). Upon the principle that 
expressio unius exclusio est alterius, a plaintiff would not 
be justified in refusing to produce documents by the fact 
that they related exclusively to his own title, e.g,, were his 
title deeds, though there is some authority to the contrary ; 
thus, in an anonymous case before Lindley, J., at chambers (z), 
an application by the executors of a deceased mortgagor, in 
an action of ejectment by the mortgagees, to inspect the 
mortgage deed, was refused, the plaintiff undertaking to give 
a statement of principal, interest, and costs due with par- 
ticulars of subsequent incumbrances, the case being ap- 
parently decided in accordance with the ordinary rules of 
discovery, without any special reference to the rule (a). In 
Webster v. Whewall (6), which was an action of trespass, 
Denman, J., seems to have thought that the fact that the 
document pleaded was the plaintiff's title-deed, justified 
him in refusing to produce it for the defendant's inspec- 
tion. The fact that the document was not in the possession Want of 
or under the control of the party called upon to produce at powerover°' 
the time of giving the notice, would be, of course, a sufficient document, 
excuse for not complying with it (c), and it is doubtful 
whether such possession or control is to be inferred, in the 
absence of any statement to the contrary, from the mere fact 
of such reference (d). In the analogous case of profert, it 
was excused where there was an impossibility or insuperable 
difficulty in the way of the production of the deed without 
any fault of the party pleading it (e). As above stated, the 
fact that the defendant has not yet put in his statement of 
defence is not only no excuse for not producing a document, 
but may, on the contrary, be a very strong reason for pro- 

{x) Per Pollock, B., 7 Q. B. D. 407; see ^Ter Kindersley, V.-C, 4 Drew. 
627 ; Glover v. Hally 2 Phi 11. 484. 

iy) ^' P^^'i P' I^^' *^s ^0 *^® meaning of the word ** interest." 

(«) ArKm., W. N. 1876, 23. 

(a) V. antCy p. 33 (o) ; cf. Howard v. Robinson, 4 Drew. 522. 

(6) 16 Ch. D. 120. 

(c) Hare, 267 ; see Fitzgerald v. Simpson, 17 Ir. Ch. Rep. 141 ; Philips v. 
Pennefaliier, Jr. Rep. 3 Eq. 12 ; Sooby v. Mercer, 3 Jur. 949. 

{d) Seei?er Lord Eldon, L. C. 1 Swans. 122. 

(«) ^eper Maiile, J., 7 C. B. 378. 
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OHAP. vn. ducing it, if the defendant requires to see it for the purpose 
^^^' ^' of putting it in (/). As an alternative to excluding the docu- 
ment, the Court or presiding Judge might order the hearing 
of the proceedings to be postponed at the cost of the non- 
producing party, in order to give the opposite party an 
opportunity of enforcing production (g). 

If the party who receives the notice omits in due time to 
give the counter-notice of a time for inspection, or (in his 
counter-notice) objects to give inspection of any of the 
specified documents, the party desiring it may apply for an 
order for inspection (h), and the burden of showing cause 
against the application lies upon the party who refuses pro- 
Two courses duction (i). Two courses, therefore, are, under the rules, 
^▼iJi^nSti^^ open to the party giving the notice ; (1) he may take no 
further action in the matter, and afterwards, at the trial or 
hearing, object, under this rule, to the document being 
received in evidence (as was done in Webster v. Whewall) (k) ; 
or (2) at once apply (under r. 18) to inspect it ; but it seems 
from that case, that where the document withheld is a 
material one, the party requiring inspection should not wait 
until the trial, but apply for an order to inspect, as, other- 
wise, his conduct may be construed into an admission that 
he does not really stand in need of an inspection of it (?). 
Counter-notice The counter-notice of the time during which the docu- 
ferrin^^ " ments may be inspected (which must be a period of three 
days) must be given by the party receiving the notice within 
two days from such receipt, if all the documents referred to 
in the notice have already been set forth by him in an 
affidavit of documents, or within four days, if any of them 
Time within have not been so set forth, and must fix a time within 
which inspec- three days from the delivery thereof at which the documents, 
given. or such of them as the party giving the notice does not object 

(/) V. cmU, p. 123. 

ig) See Ord. XXXVI. r. 21 ; Irish C. L. P. Act (16 & 17 Vict. c. 113), s. 64, 
and 30 & 31 Vict. c. 44, s. 109 (Irish Chancery Act). 

{h) R. 17 ; V. post, p. 127. This course is inapplicable to the case of a 
notice being given at the heaTing^ when, as it seems, no order for inspection 
can be made (see DauviUier v. Myers, 17 Ch. D. 846). 

(i) QuiUer v. Heatley, C. A., 48 L. T. 373. 

(k) 20 Ch. D. 120. 

\l) lb,, per Denman, J. In this case, the plaintiff had actually tendered 
the deed for inspection after the defence was put in, but the defendant had 
reused to inspect it, insisting upon his ri^ht to exclude it from evidence (see 
the report in 42 L. T. 868), and the decision was approved of by the C. A. in 
a subsequent case {v, p. 123, h). 
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to produce, may be inspected at the oflBce of his solicitor, ohap. vii. 
and must state which documents (if any) he objects to produce ^^^' ^- 
and on what ground (11). A form of counter-notice is provided Form of 
by the rules, which may be used with such variations as cir- counter-notice. 
cumstances may require (m). If the party served with the Application for 
notice to produce objects (by his counter-notice) to give in- J^ere*obie^^* 
spection of any of the documents, application must be made, tion made, 
in the ordinary way, for an order for their inspection (n). 
The C!ourt has no power to enforce such inspection, other 
than by treating a refusal to allow it as a contempt of Court, 
i.e., by attachment (o). 



Sect. 4. — Production and inspection of documents. 

Application for the production and consequent inspection of ^^^' ^* 
documents may be made, either as following up the disclosure Applications 
of documents generally by affidavit, or a notice to produce o7documents? 
documents referred to in pleadings or affidavits (q), or as a 
substantive application in the first instance (r). A party in 
contempt is not thereby disabled from making it (s). There 
is no provision in the rules as to the stage at which the ap- 
plication may be made (t). In the Court of Chancery, the 
applicant was not, as a rule, prejudiced by delay in applying, 
though he was required to show that the inspection was bond 
Jide sought for the purposes of the action {u). 

Where the application is for the inspection of documents Where docu- 

n jj.»a.i- ij* ix»j'j.i? xi_ J. x» ments referred 

referred to m the pleadings or amdavits oi the party from ^o in pleadings, 
whom it is sought (oj), or disclosed in his affidavit of documents, e*c., or in 
no affidavit in support is necessary (y), though there must be documente. no 

{IV) Ord. XXXI. r. 16. 

(m) lb. See App. B. No. 11, post, ^. 193. The case of a party suing in 
person has not been provided for by this rule as regards the place of inspection. 

(n) Ord. XXXI. r. 17. 

(o) JSast Ind. Co, v. Kynaston, 3 Bligh, 153, 163. It is doubtful whether 
rule 20 applies to such cases. 

(q) V. ante, p. 122. 

(r) Ord. XXXI. rs. 11, 18. A form of application is given in the 
Appendix, posty p. 196. See as to the costs of the application and inspection, 
post, p. 185. 

(5) V. ante, p. 106. 

(0 See upon this subject generally, anie, pp. 18, seq, 

(w) Dan. 1678. See Franco v. Meyer, 2 H. & M. 42. 

{x) V, ante, p. 122. 

{y) This is in accordance with the former Chancery practice (see Rochdale 
Caiud Co. V. King, 15 Beav. 11). 
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OHAP. vn. dispensing with such an affidavit in the Common Law 



Sect. 4. 



Coui'ts (r). 



1. Docnments 1, The documents sought to be produced should appear 
scribed with upon the notice of motion or summons, so that with reaaon- 
reasonable q^j^ certainty the Court may know what they are (s), and 

the description given should be such that it may be seen 
whether the applicant is entitled to inspect them or not (t), 
and sufficiently full to enable the Court, if necessary, to 
order their production (u). Where the documents in question 
are few, they may be conveniently described in the body of 
the affidavit, but where they are numerous, they may be set 
out in a schedule, and referred to accordingly (x). 

2. Applicant 2. The right to the production of documents is governed, 
Sterestln the g^i^erally speaking, by the same rules as regulate the right 
documents. to other discovery (a), and according to the well-known rule 

the applicant must show that he has an intereat in the 
documents of which he seeks inspection, that is, not neces- 
sarily an interest in the nature of property, or an interest in 
the popular and ordinary sense of the word, but that he is 
so far interested in them as to stand in need of their pro- 
dv/ytion for the legitimate purposes of the litigation in 
which he is involved (6). He must show that they are, or 
may be, evidence which may prove, or lead to, or assist vn 
proving his ca^se at the hearing of the cause. It must be 
shown that the document is of such a character that it will 
or may give a discovery of the case, or a portion of the 
case, without proof of which the plaintiff cannot have a 
decree (c). It is sufficient, however, if the matter suggested 
to be contained therein is such as may be rationally con- 
tended to support the applicant's case and impeach or 
weaken his opponent's, or such as his legal advisers may 



(r) See Christopherson v. Lotinga, 16 C. B. N. S. 809 ; Kingsf(yrd v. 
Q, W.R,,\^ ib. 761 ; Hersckfield v. Clark, 11 Ex. 712. 

(5) Seei>«r Stuart, V.-C, in FioU v. MuUins, 1 Sm. & Giff. 1, 3. 

{t) See Atkyna v. Wright, 14 Ves. 213 ; FioU v. MuUins ; Sunt v. 
ffevriU, 7 Ex. 236, 244. 

(w) F. ante, p. 117. 

(x) See Cashir v. Craddock (No. 1), 2 Ch. D. 140. 

(a) Dan. 1674 ; Swinhum v. Nelson, 16 Beay. 416 j Cflegg v. Edmunson, 22 
ib. 15 ; per Chittv, J., 47 L. T. 577. 

(b) See per Wigram, V.-C, 8 Ha. 112, 8 ib. 687 ; pi. 295. A party 
is entitled to inspect documents though he does not admit their genuineness 
(Benjamin v, Saulez, Ir. R. 6 C. L. 16). 

(c) Ib. Anciently, the plaintijQf used to allege that " by the contents of thi 
documents, &c., if produced, the truth of his case would appear." 
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by a reasonable possibility fairly souse (d); the party seeking chap. vii. 
for discovery is not bound to show that the documents will ^^°^' ^' 
be conclusive in his favour ; it is enough if they be relevant 
to support his case (e). 

3. It is not sufficient to allege or suggest generally that 8. That they 
the documents are in the other party's possession or power ; ^J^ pc^^- 
the applicant must show with reasonable certainty that sion or power, 
they are so (/) (though he is not bound to establish it " with 
the accuracy of mathematical demonstration '*) (g), e, g,, an 
admission by his opponent to that eflfect. The affidavit 
ought to state, not a Tnere suggestion, but circumstances sujffi- 
cient to satisfy the Court or Judge, that there are hi the 
possession, or under the control of the opposite party cer- 
tain documents, and that those relate to such action or 
other legal proceeding ; a primd facie case, calling for an 
answer, must at least be stated in this respect (h). 

The respondent may show cause against the application Respondent 
by affidavit swearing that he has no such documents in his ^^^J^"^ 
possession or power (in the absence of which denial it will affidavit. 
be assumed that they are) (i), or that they relate exclusively 
to his own case, or that he is for any other sufficient reason 
privileged from producing them (k) ; or he may submit to show 
parts, covering the remainder, on an affidavit that the part 
concealed does not in any way relate to the applicant's 
case (l), or is privileged ; he is also at liberty (at his own 
costs) to relieve himself, if he can, from the consequences of 
an inadvertent previous admission of the possession of docu- 
ments in his answer or affidavit of documents (m), or an 
omission to claim protection, and to make good insufficiently 
worded claims of privilege, or explain blunders in previous 
affidavits (n) ; he may also show, if such be the case, that he 

{d) See per Knight-Brace, V.-C, 1 Y. & C. Ch. 651—2, 14 W. R. 697. 

(e) See per Lord Campbell, C. J., 4 E. & B. 336 ; per Brett, L. J., 48 
L. T. 23. 

(/) See per Cur. 7 Ex. 243. See ante, pp. 113, seq. as to when documents 
are deemed to be in a party's possession or power. 

(g) See per Monahan, C. J., Ir. R. 2 C. L. 604. 

{h) HuTvt r. HewiU, 7 Ex. 236, 243. See Thompson v. Rohson, 2 H. & N. 
412 ; Houghton v. Lond. dkc. Ass. Co., 17 C. B. N. S. 80 ; Evans v. Louis, 
L. R. 1 C. P. 666 (decided upon s. 60 of the C. L. P. Act, 1864). 

(i) See per Brett, J., L. R. 10 C. P. 231. 

(k) See ffimt v. Heivitt, 7 Ex. 236, 244. 

(l) lb. ; V. post, p. 137. 

(m) Hare, 269 ; Morrice v. Sivaby, 2 Beav. 600 ; Llewellyn y. Badeley, 
1 Ha. 627. See as to the costs in such cases, Smith y. Massie, 4 Beay. 417 ; 
Qardner y. Dangerfield, 6 ib. 389. 

(w) See Corporation of Hastings y. IvaXl, L. R. ,8 Ch. App. 1017 (where 

K 3 
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CHAP. VII. has boTid fide parted with the documents since making his 
^^*'^' affidavit (o). The application may also be met by showing 
that the question of the right to the inspection sought 
should be postponed or reserved until the determination of 
some principal issue or question on which the right depends, 
or that for some other reason it is desirable to do so until 
the determination of some other issue or question {p). But 
unless the party resisting production can bring himself within 
^0 discretion qjjq ^f ^j^g recognised grounds of protection, no discretion 
production. can be exercised in the matter, and it is the duty of the 
Court to order production (5), the privilege from which, courts 
of equity have, for a long term of years, been strict in 
refusing to extend (r).- It is no ground, therefore, for re- 
fusing production that the documents in question would 
not be admissible in evidence for the applicant («), for every- 
thing which will throw light on the case is priToA facie 
subject to inspection (i), or that they might prejudice the 
case of the producing party before the jury (u), or that 
they contain not facts but matters of opinion merely (ic), or 
are private and confidential (y), or would disclose the trade 
secrets of the party producing, or the names of his cus- 
tomers {z)i or are " privileged communications " in the sense 
familiar in actions for defamation (a). 
What 18 posses* The question of when documents are to be deemed to be 
forpurpoM^ ^^ ^ party's possession or power for the purpose of discovery 
production. of their existence and description has already been dis- 
cussed (b) ; it now remains to be considei'ed in what cases they 

three successive affidavits of documents were made and a fourth ordered, 
to make good, if possible, the claims of privilege), and Lloyd v. Purves 
(No. 2) 6 W. R. 507. 

(0) F. post, p. 135. 

{p) Ord. XaXI. r. 19. See " Postponing discovery,** ante, pp. 26 seq. 

Iq) Bustros v. WhUe, C.A., 1 Q. B. D. 423 ; see per Cotton, L. J. 
6 Ex. D. 113. A similar construction was put upon s. 18 of the Chancery 
Procedure Act from which r. 11 was copied (id.). See, however, the judg- 
ments of the CvA. in Beudcke v. Graham, 7 ib. 400, 409. 

(r) See .per Cotton, L. J., 5 Ex. D. 114. 

Is) Per Jessel, M. R., 1 Q. B. D. 425 ; per Wood, V»-a, 2 H. & M. 698. 

(t) HiUchiTison v. Glover, 1 Q. B. D. 138* 

{u) Bustros V. JFhite, C. A., ib. 423. 

(x) Ib. 

ly) M'Carquodale v. Bell, 1 C. P. D. 471 ; Tipping v. Coates, 6 Ha. 16* 

(2) ffoioe V. M*Keman, 30 Beav* 647 ; Telford v. MuMn, 1 Dr. & Sm. 148 ; 
Renard v. Levinstein, 3 N. R. 665 ; see however, Moore v» Craven, L. R. 7 Ch. 
App. 94 n. ; Carver v. Pin>to Leite, ib. 90, as to postponing discovery of such 
matters, and post, pp. 172, seq. 

{a) Webb v. JSast, C. A., 5 Ex. D. 108 ', Black v. holmes. Fox k Sm, 26. 

(&) r. cmte, p, 113 9eq, 



PEODUCTION AND INSPECTION OP DOCIDCENTS. I33, 

will be deemed to be so for the panose of producing tbem ohap. vii. 
for inspection. When possession for the purpose of produc- ^^*- ^' 
tion is spoken of, that is to say, a right and power to deal Possesion 
with it, dctual corporeal poa&eaaiofn, ia, tkA meant, but^ * 

legal possession vn reject of which the party is autho' 
vised to deal with th$ property in question {c\ and^ sin^ilarly, 
by •* power " is meant a legal control over the d,ocum,eAt {d) ; 
moreoyer, the adiuission n^ust be one of ^jccluaim possessiou And exdnaye. 
or power, for the rule of the Court, a(iopted from uecessity^ 
with reference to the production .of documents^ is that if a 
defendant has a jpmt possession of the docv/ment with 
somebody els^ who is not before the Court {either actually 
or by r^'esentaticm,] (f), the Court will not order him to 
produce it,, and tl^t for two reasons ; on^ iSj, that a party 
will not be ordered to do thai which he cannot or may 
not be able to do i the other is, that another party, not 
present^ has cm interest (/) im, the document which the 
Court cannot deal with (g). Thus, a party will not, in the 
absence of such other persons, be ordered to produce docu- 
ments in the joint possession of himself and his co-part- 
ners (h), or co-trustees (i), or in possession of himself on behalf 
of self and partnera (k), or of an agent oa behaiJtf of him and 
his partners or fellow-teqanta in ooiAmpn (Q, In 9uch cases Affidayit must 
it is the duty of the party resisting production to s^ttisfy the ^^ ^^ ^* 
Court as to the existence and nature of such joint owner-: ship. 
ship (m), but he need not go on ta show that he haa actually 
applied to the other j.oint-oipier9, and tha^t they have 

(c) Per Lord Cottenham, \. C, ia Beid v. Lcmglm, 1 Macn. & 0. 627|^ 
686 ; see Penney y. Goode, 22 L. J. Ch. 3>1, 1 Drew. 474. 

(d) lb.; see Taylor v. Bundell, 1 PhiU. 222; Palmer v. Wright, 10 
Beav. 234. 

(0) See Olyn v. Ga/ulfield, 8 Macn. & 0^ 468-; Miehardson v. Hastings, 
7 Beav. 354 ; Gaskell v. Chambers, 28 L. J. Ch. 888 ; Phillips y. Hqlmer, U 
W. R. 678. 

(/) i,e, an interest in the nature of property, 

(g) Per Lord Cottenham, L. C. Cr. & Ph. Ill ; Mv/rray v. WaXUr, iJ. 114 ; 
Beid y. Langlois, 1 Macn. k 6. 627 ; Lopez y. Deacon^ 6 Beayi 254 ; Olyn y. 
Caulfield; Penney y. Goode, svpra ; KeUlewell'Y, Barstow, L. R. 7 Ch. App. 
686, 693 ; Hadley y. JSPDovgall, ib, 812 ; Keardey y. Philips, 10 Q. B. D. 
86, 465, C. A., (wljere aU the cases are reviewed). 

(h) Hadley y. M^Deugall; Penney y. Goode, ubi. supra* 

{%) Kearsley y. Philips, vhi supra. 

{k) Beid y. Langlois ; Hurray y. Walter ; Lopez y . Deacon. 

(J) Edmunds v. Lord Foley (No. 2), 80 Beay. 282 ; Airey y. Hall, 
2 De 6. & Sm. 489. 

(m) Bovill y. Cowan, L. R. 5 Ch. App. 495 ; Hutchinson y. Glover^ 
\ Q. B. D. 138 ; Kea/rsley y. Philips, supra. 
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OHAP. vn. refused to consent to the production, or that by reason of 
^^^' ^' such refusal it is physically impossible for him to produce 
the documents (n). Where production is withheld upon this 
Applicant can ground, the p^^rty seeking the discovery can obtain his object 
to^oontente ^ either by making the person interested in the document a 
or bring all party (if that be possible) (nn) or by interrogating the oppo- 
Ibe cOTirt. °^^ ®^^^ party ^.s to the contents of the documents (o), and getting 
production of the originals at the hearing by means of a 
mbpoBTia d/aces tecum (p). It should be observed that trus- 
tees ^.nd other persons in a fiduciary position, although 
legally in possession of documents relating to the trust, will 
not be allowed to produce them in the absence and to the 
prejudice of their ceatuia que trustent (g). It is no ground 
for resisting production that a person not before the Court 
has an interest in the documents short of a joint property (r) ; 
thus, a mortgagee cannot object to produce the title-deeds of 
the mortgaged property on the ground of the interest therein 
of the mortgagor (s). 
No excuse that That a third person has a lien upon the documents as 
^^^d8*of"^ against the party called upon to produce, e.g., as his solicitor 
agent under or agent, is not a sufficient reason for not ordering him to 
produce them, even when a bankrupt (t), as he may be 
able to pay whatever is due upon them, if necessary, and 
free them from the lien (u) ; but it is usual in such cases to 
reserve to the party liberty to apply for an extension of time 
to enable him to procure the documents for production (x), 
OX for ^ disch^.rge of the order in case he finds it impossible 

(^) Kearsley v. Philips, 10 Q. B. D. 36, 465 (C. A.), exp}€iming Eutehinson 
V. Glover, ih. 138 ; Murray v. Walter, Or. & Ph. 114. In the case of answers 
i% is otherwise {ante, p. 93). 

{nn) See Bv^den v. Tylee, 21 Beav. 645. 

(o) Hooper v. Gumm, 2 J. & H. 602, 605 ; Lord Eglington v. LcmJb, 35 
L. J. Cli. 113. 

(») Dan. 1684; Hadley v. M'Dmgall, L. R. 7 Ch. App. 312; Richards 
V. WatJdns, 6 Jur. N. S, 168 ; see per Jessel, M. R. 46 L. T. 361. 

{q) Ford V. Dolphvn, I Dy. 222 ; see J^ing of Two Sicilies v. WUcox, 
I Sim. N. S. 331. 

(r) See ^ettlewell v. Barstow, L. R. 7 Ch. App. 686 ; Eutchinson v. Olover; 
W. pi. 327. 

(s) Omgh, v. Offley, 5. De G. ^ Sm. 653. 

(/) See Vale v. Qpp^t, L. R, ^0 Ch. App. 840 ; see, however, Bainhridgt 
V. Blq,ir, 1 Jur. 256. 

(w) Ex parte Shay), Jacobs, 270 ; Vale v. Oppert ; see Re Toleman, 13 Ch. 
D. 885. See, however, Wnyughton v. Barclay, 11 Jur. 274. It seems that 
the party's solicitor oannot set up a tien acquired iii the cause as against the 
right of the other parties to production (see per James, L. J., in VaXe v. 
Oppert, supra ; Ley v. Barlow, I Ex. 800 ; Hope v. Lidd^ll, 7 De G. M. & G. 
331). 

(sc) Goodchap v. Wearing, 16 Jur. 586. 
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to do so {y)y for the Court will not send a man to prison for ohap. vii; 
not doing that which he is satisfactorily shown not to be in _??2hiL_ 
a position to do {z), A mere formal application, however, is 
not sufficient ; he must satisfy the Court that he has done 
his best to comply with the order (a). 

Where the documents have been hoTid fide mortgaged or Sems, where 
pledged previously to, or even, it seems, since the action (6), ^^^ pited 
so as to part with the property in them, an order for pro- "^^^ 
duction will not be made, as the party cannot be ordered to 
pay off the mortgage or discharge the pledge (c) ; and the 
fact that documents were detained by counsel as security for 
fees, or by law stationers for their charges, has been held to 
be a sufficient answer to an application for an attachment 
for not delivering them up (d). 

A party is not bound for the purpose of producing docu- Production not 
ments, to enforce at his own expense a covenant by a third b^horfedth 
person for their production (e). An undertaking given to a with third 
third party not to part with the possession of documents ^*^^' 
does not entitle the party who has given such undertaking 
to refuse production of them (the possession of the Court 
being equivalent to that, of the party producing) (/), nor does 
the fact that the documents were compulsorily obtained by 
an order of the Court from parties to a previous suit (g) ; but 
where a document is obtained not for imUmited publication 
and use, but in confidence for a limited and restricted pur- 
pose, e.g., assisting a common claim or defence, the Court 
will not order production of it, as it would be a manifest 
breach of faith towai'ds the person who voluntarily entrusted 
the party with it (h), A claim of lien upon documents by an Lien as a^nst 
agent cannot be set up as a reason for refUsing inspection in ^^i^* ^^ 



{y) See Vule v. OppeH, L, R. 1,0 Ch. App. 340 ; Idddell v. Norton, 
Kay, App. XI. ; Monsel v. Lindsay, 13 Ir. Eq^ R li4. 

(2) See Ellwand v. M* Donnelly 8 Beav. 14 ; Burbidge y. ^binson, %Macn. 
k G. 244 ; per Turner, L. J, 9 W. R. 393. 

{a) See ^r James, L. J., L. R. 10 Ch. App. 342. 

(b) Bvtrbidge v. Robinson, 2. Maen. if, G, 244 ; see, however, Bainhrtidge y« 
Blairy 1 Jur. 256. 

(c) Liddell v. Norton^ supva ; Palmer y. Wright., 10 Beay. 234 ; Kettlewel 
y. Barstow (No. 2), W. N. 1872, 95. 

(d) Be WilUamSy 3 De G. F. & J, 304 ; see North v. Euber, 29 Beav. 437. 
\e) Bethell v. Cassen, 1 H. & M. 806 ; cf. Bnthoven v. Cobb, 2 DeG. M.&G.. 

635, 5 De G. & Sm. 595 ; Vii^ian v. Little, LXXV. L. T. 108. 

(/) Penkethman v. White, 2 W. R. 380 ; see per Cairns, L. J., L R. 2 Ch* 

App. 448. 
{g) deeper Wood, V.-C, in Reynolds v. Godlee, 4 K. & J. 88, 91. 
iff) SeQ EntTiOven v. Cobb ; Bethell v. Casson, su^ra. 
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OHAP. th. an action by the principal for their recovery (i), and tbe 

^^^' ^' ordinary lien of a solicitor upon documents does not entitle 

him to refuse inspection of them even to the party against 
whom or his predecessors in title he claims it, for the lien 
does not deprive the client of his right, and is not lost by the 
production (k). In one such case, permission to take copies 
was refused (I), but in a recent case Yice-Chancellor Bacon 
declined to so limit the order on the ground that the right 
to take copies was incident to the right to inspect (m). The 
inspection may, however, be ordered to take place at the 
premises of the producing party (n). A covenant or agree- 
ment by the shareholder or member of a company that he 
Or agreement shall not be at liberty to inspect the company's books has 
not to inspect, ^j^g^ ^^^(j ^q^ ^q preclude him frpm obtaining the ordinary 

production of them in an action between himself and 
the company (o), and, similarly, the usual " secrecy 
clause" does not debar a shareholder and contributory 
of a company in com*se of winding up from inspection 
of the books of the company when sought bond fide (p) ; 
but it seems that, in such a case, if the applicant's right 
or title to the relief claimed had been denied, the in« 
spection should, at least, be postponed until after the hear* 
ing (q) ; and, generally, where a party claims the benefit of an 
agreement or sets it up, he will not be permitted to ask for 
a discovery which would lead to a violation of one of its 
principal provisions (r). It is no answer to a claim of 
privilege for documents, to show that it has been waived on 
a previous occasion (s), and, as a general rule, the party can- 
not be compelled to disclose their contents in answer to 
interrogatories (t), though secpnd^ry evidence may be given 

(t) Lord Brougham v. Cauvin, 18 L. T. 281. 

{k) PraU V. P., 61 L. J. Oh. 838 ; Batch v. Symes, T. & R. 87. 

(0 LocheU V. Cory, 3 N. R. 405. 

(m) PraU v. P., supra, 

(n) JjocheU v. Cq/ru^^ mpra. 

(o) Hail V. Connell, 8 V. & Coll. 707. Sec, however, Tumey v. Bayley, 4 
De G. J. & 3f 332. In ^ action against an Insurance Company by one of the 
shareholders, production was ordered of such documents only as the defen- 
dants were, \inder t^eir deed of settlenjient, bound to produce to shareholders 
{William 8 V, Prince of Wales Ins, Co.y 23 pea v. 338). 

{p) Be Birmingham Banking Co., 15 L. T. 203. 

{q) Turmy v. Bayley, supra. 

(r) Seej9«r Lord Langdale, M. R., 2 Keen, 587. 

{s) Underwood v. Secretary for India^ 35 L. J. Ch. 845, 

(0 Latimer v. Nwte, 4 CI, & Fin. 570, 584, 
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of them (u), where the diacloaure would ^ot be contrary to chap, vii. 
public policy (as), ^^^^' ^' 

Where protection is claimed for cei*tain portions of docu- Privileged 
ments or books, on the ground that such portions contain geale^ up. 
only irrelevant or privileged matter (such as ledgers, account- 
books, or letter-books, containing a variety of matters some 
of which may relate to the action, and others not), th^ pro^ 
ducing party must apply by summons at chambers (y) upon 
affidavit to that effect, for leave to seal or cover up such 
portioTia (z), or liberty to seal up such parts of the documents 
as shall be produced as are not relevant may be reserved in 
the original order for the affidavit or for production (a). This Secus, where 
privilege will not be allowed, however, where the document g^Jl^^d 
is one, entire and indivisible (6), or where the disclosed parts indivisible, 
would be unintelligible without reference to the parts sought to 
be concealed, as in the case of an agreement containing several 
clauses (c), and it is in no case permissible to mutilate the 
documents or remove the parts claimed to be protected in« 
stead of sealing them up {d). If a party imprudently mixes 
privileged with non-privileged matter in the same documents 
for his own convenience, so as not to be separable, he must 
submit to produce the entire documents (e), but it is other-* 
wise where this has been done by another person in the 
ordinary course of business, even though in his employ- 
ment (/). Where the documents sure private and confi-^ Undertaking 
dential, and the writer is shown to object to their being ^o^^e^^^nJi^ 
made public, the Court may require from the inspecting l)e required, 
party an undertaking (which may be made part of the teims 
of the order for inspection) pot to use them for any collateral 
purpose (g)f and, generally, where the consequences of doing 

(m) See Phelps v. Frew, 8 £. & 6. 480. 

{x) V. ante, p. 66. 

{y) Dan. 1681 — 2 ; Seton, 165r— 6. A fo^m of sum^ions is given in the 
Appendix, poH^ p. 198. 

{z) In such a case the party will not be required to pay the costs of his 
sammons {TcUbot v. Marshfie^, L. R. 1 £q. 6). 

(a) See Curd y. C, 1 Ha. 274 ; se^ 8 Ha. 120, for an order for production 
of deeds with liberty to conceal contents except as to parcels, 

(b) See Kettleivell v. Barstow, L. R 7 Ch. App. 686. 

(c) LnscoTribe v. Steer, 37 L. J. Ch. 119. 
{d) Ayres v. Levy, 19 L. T. 8. 

(«) Carew v. White, 6 Beav. 172 ; Freeman r. Fairlie, 8 Mer. 24, 48. 

(/) Airey v. Hall^ 2 De G. & Sm. 489. 

(g) Hopkinson v. Lord Burghley, L. R. 2 Ch. App. 447 ; Mahony r. 
Widows Life Ass, Fund, ih. 6 C. P. 262 ; (f. Whilaker v. Izod, 2 Taunt. 116. 
In the Common Law Courts, inspection has been ordered in the presence of a 
Master {post, p. 144 e). 



138 I-^^ ^N^ PRACTICE OP DISCOVERY. 

OHAP. vn. 80 would be mischievous, a party will be prohibited from 
^^*'^' publishing information which he may obtain from the docu- 
ments (h). 
Judge may As it is often difficult, on the materials before a Judge, to 

orprivU^^by* determine whether particular documents are privileged or 
consent not, a Convenient course is often pursued at chambers, of pro- 

ducing the documents for his inspection (i), which can only 
be done by consent, as the other party does not see the docu- 
ments, and the Judge cannot act on ex parte evidence with- 
out consent (k). Where this course has been taken by a 
Judge, no appeal lies from his decision (I), 

It seems to have been considered, in the Court of 
Chancery, that a party was not bound to incur costs in 
obtaining production of documents, or in order to facilitate 
their production (m). In one case, the applicant was ordered 
to pre-pay the expense of transmitting the documents to this 
country (n). The time to be allowed for production in each 
Time for individual case will, of course, depend upon the situation of 
producing. ^j^^ documents and other circumstances affecting them (o) ; 
where they are shown to be abroad, the Court will order 
them to be produced within a reasonable time, and if that is 
not done, the consequences will be the same as if the party 
had had them here in the first instance and refused to pro- 
Form of order, duce them (p). The statutory form of order directs the pro- 
duction to be made (at the office of the solicitor of the 
producing party) ''at all seasonable times on reasonable 
notice " (g), and, in the Chancery division, may further direct 
them to be produced ^' at any examination of witnesses and 
at the hearing of the action " (r). It is not the practice to 
limit the time during which documents are to be produced (s)* 

(h) See Drake y. Symes, Johns, 647, 650 (books of an Insurauce Company) ; 
Beynolda y. Oodlee, 4 E. & J. 88. 

(i) See^r Wood, V.-C, 27 L. J. Ch. 28 (where it is said to be the right 
and proper course in such cases) ; Ponsonbyy. Martley, C, A., W. N. 1883, 44. 

(k) See per Blackburn, J. , L. R. 7 Q. B. 772. 

(0 See Buatros y. WTiUe, C. A. 1 Q. B. D. 423. 

(m) See Bethell y. Casson, 1 Hem. & M. 808 ; Vivian y, LiUk, LXXV. L. T. 
108. 

(n) Lindsay y. Gladstone, L. R. 9 Eq. 132. 

(o) In the Court of Chancer}^ seyen days after making the affidayit of docu- 
ments was the ordinary time allowance for production (Seton, yol. I. p. 133). 

(p) Farquharson y. Balfour^ 1 T. & R. 184, 190. 

Iq) Rs. April, 1880, Form H. 16 •, v. post, App. p. 196. 

(r) See as to the purposes for which documents mo^ be ordered to be 
produced, Taylor y. Sheppard, 1 Y. & C. 280, 284 n. 

{s) A^-0^ V. Brougharn, 9 Beay. 159. 
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Where an order for the production of documents is appealed cHAP. vii. 
from, the party may be restrained from inspecting them Sect. 4. 
pending the appeal (t). The Court, in such cases must con- Production 
sider to what extent the party will really be prejudiced by ^n^ng^ 
giving the discovery sought, and how far, upon the merits, *PPeal' 
the appeal is likely to succeed (u). 



Sect. 5. — Pvdctice as to inspection of Documents, 

It is the practice of the Court so to regulate orders for Sect. 6. 
the production of documents as to prevent any damage Place of in- 
arising to the producing party, and it is for this reason that ^P®®*^®^ 
no orders are more under the discretion of the Court (x). 
According to the practice of the Court of Chanceiy, the in- 
specting party was, in strictness, entitled to have the docu- 
ments of which production was ordered deposited at the 
Record and Writ Clerk's Office (y) (now transferred to the 
Central OflSce of the Royal Courts), though it afterwards 
grew to be the practice, as a matter of indulgence and coti- 
venience to the producing party, to allow them to be pro- 
duced at the oflSce of his solicitor. In the Common Law 
Courts, on the other hand, it was not the practice to order 
deposit of documents in any oflSce of the Courts, there being 
in fact no such oflfice where they could be deposited, and 
therefore production was always ordered to be made at the 
oflSce of the producing party's solicitor or agent (z). 

The Judicature Acts contain no express provision upon the OflSce of pro-^ 
subject, but seem to contemplate inspection being had at the s^icitorOT ^* 
London solicitor's oflSce as a general rule (a), though documents town agent, 

{t) Kelly V. ffcUtan, 15 W. R. 916 ; Comhe v. Corporation of London, 1 Y. 
& C. Ch. 631 ; Stainton v. Chadwick, 3 Macn. & G. 343 ; FUnoer v. Lloyd, 
XX. S. J. 684 ; contra, Murray v. Clayton, L. R. 16 Eq. 116. See Ord. 
LVIII. r. 16. 

(u) See per Wigram, V.-C, in Drake v. 2>., 8 Ha. 523, 629. 

(a) Seeder Lord Cottenham, L. C. 1 Macn. & G. 632 ; per Wood, V.-C, 1 
J. & H. 386 ; Bitatros v. B., 30 W. R. 374. 

(y) See Consol. Ord. XLII. r. 3, and a9 to the mode of deposit, Dan. 
1698 (6). 

(2) See per Jessel, M. R., in Brown v. Sewell, C. A. 16 Ch. D. 617, 618, 
acq,, and Dan. 1696. In Roberts v. Lloyd (7 L. J. Ch. 116), this permission 
was given to save expense, the applicant being a pauper. 

(«) See Ord. XXXI. r. 16, and the statutory form of order for production 
(App. post, p. 196) ; Prcstney v, Mayor, <kc. of Colchester y 52 L. J. Ch. 346. 
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OHAP. vn. may still, as before, be ordered to be deposited in Court (&)• 
Sect. 5. Now that a central office has been established for the Supreme 
Court it is desirable that the practice in all the divisions of 
the High Court should be made uniform as to the place of 
production (c). In actions proceeding in a district registry 
production may be ordered to be made at the office of the 
District Registrar (d). Documents in a foreign country may 
be ordered to be brought over to this country for inspection, 
or to be produced at their place of deposit as the justice of 
the case may require (e) ; in the former case the applicant 
for inspection may be ordered to prepay the costs of trans- 
mission (/). 
Prodactiofi at Where the documents are very numerous, or are shown to 
documeatT ^ ^^ Constant use in the trade or business of the producing 
uaed or )Lept. party, SO that they cannot be removed without inconve- 
nience, it is a matter of course to allow the production to be 
made at the party's own premises (/), on an affidavit show- 
ing (1) that the documents relate not only to the matters in 
dispute but also to other matters uncpnnected therewith, 
9,nd (2) are in constant use in the party's business, so that 
(3) they cannot be removed withoi^t great inconvenience {g\ 
If the other party does Qot obtain a satisfactory inspection 
pf them there, it is open to him to apply for an order that 
they may be deposited in Court (&). An order for produc- 
tion at the premises of one of the parties cannot be made 
without the consent of that party, for the Court cannot order 
that the other party shall be at liberty to enter his pre- 
mises (i). A party will not be prejudiced in an application 
that thQ inspection piay take place at his own premises by 
having m, the first instance, before he discovered the incon- 

(5) See Ahud y. Riches, 2 Ch. D. 528. 

(c) Per Jessel, M. R., 16 Ch. D. 519 ; per Lush, L. J., i5. 521. The 
differeoce in the practice of the Courts as to the place of production gave rise 
to a difference in the practice as to. the aUow^ce of ^osta of production and 
inspection (v. post, p. 186), 

(d) J\id. Act, 1873, s. 66. 

\e) See Bustros v. -B., C. A. 80 W. R. 874. 

(/) V, anUy^, 138 (n), 

Iff) Mertem y. Baigh (No, 1), Johns. 73.5 ; Grane y. Cooper , 4 Myl. h Cr. 
263 ; Hooper v. Ounmn., 2 J. & H. 602 \ A. G, y. WhUioood iocal Board, 40 
L. J. Ch, 5.92 ; Carew v. Dames, 21 Beav. 213 ; J^ittU v. Kirktoood, L. R. 
• (Jr.) 9 Eq. 826 ; Preatney v. Mayor of Colchester, 52 L. J. Ch. 346. 

{g) See the form in Reid y. Langlois (1 Macn. & 6. 628), pronounced to be 
the proper form by Wood, Y.-C. (2 J. & H. 608). A foriA of si^n^ons i^ 
given in the Appendix, post, p. 199. 

(h) See Re Clements, 46 L. J. Ch. 375. 

(i) Maund Y AUies, 4 Myl, k Cr. 503, 
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venience of it, submitted to production at the solicitor's chap, vii, 
office, which is rather a proof of his bona fides than other- ^®^^- ^' 
-wise (]c) ; but this indulgence will not be allowed where there 
is no business being carried on to which the documents 
relate (i), or where there are grounds for suspecting fraud or 
tampering with them (m). 

The Court has, on the other hand, power to remove docu- Deposit in 

. 1 i» J •!_ i. J c xi_ X • !_ • court ordered 

ments out of the custody ot the party in whose possession ^nder special 
they are disclosed to be into its own (n), but in the Court of circamstances. 
Chancery it was not the practice to change the possession 
of the documents unless some special grounds were shown 
for doing so (o), (the object of ordering production being to 
insure the inspection of documents, not their safe custody (p) ), 
e.g,, where there was reason to suspect their genuineness, 
and it was desirable to have them examined or tested by 
experts (g), or reason to believe that they would not be pro- 
duced at the hearing, and, d fortiori, the Court would not 
deprive a party of the possession of a document representing 
a sum of money, t.g, a deposit receipt (r). Whatever be the 
place directed for the production, the Court of Appeal will 
not interfere with the decision of the judge of first instance 
in this respect, it being peculiarly a Trmtter of pure dis- 
cretion (8). Where deeds or other documents are ordered to Central office, 
be deposited, they must be left in the Central office (formerly 
in the Record and Writ Clerk's office), and are subject to 
such directions as may be given for their production (t) ; 
the Court considers that the person depositing documents 
has the right to the possession of them, and the custody of 
the Court is that of the person making the deposit (u), but, 
according to the practice of the Court of Chancery, inspection 
was refused to any person representing himself to be the 

(k) Seedier Wood, V.-C, IJ. & H. 388. 

(l) A, G. V. Whitwood Local JSoard^ 40 L. J. Ch» 592 ; but see Prestn^y v. 
Mayor of Colchester (muniments of corporation), 52 ib. 346» 

(m) See Mertens v. Haigh (No. 1), John. 786. 

(n) See Ord. XXXI. r. 11, and 15 & 16 Vict., c 86, ss. 18, 20. 

(o) Dan. 1696. SeeZfl/(m« v. Falkland Islands (No. 2), 4 K. & J. 39, where 
the Court refused to allow original documents to be taken out of the jurisdic- 
tion, no special case for so doing being made out. 

{p) See Dunn v. 2>., 3 Drew. 17 ; Jones v. Thomas^ 2 Y. & C. 312. 

Iq) Blakesley y. Pegg, 20 L. T. 51 ; Twentyrruin v. Barnes^ 2 De G. & Sm, 
225. 

(r) Mayor of Berwick v» Murray, 1 Phill. 580 ; 1 H. & T. 452. 

(a) Bustros v. B,, C. A., 30 W. R. 374 ; v. anU, p» 189. 

\t) Chanc. Cons. Ord. XLII. r. 3. See Dan. 1696. 

{u) Per Romilly, M. R,, 21 Beav. 213. 
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Who may 
inspect. 



CHAP. VII. plaintiff or defendant or party by whom the documents 
^^^' ^' were left, unless introduced by his solicitor or solicitor s 
clerk (a;). The depositing party has a right to have them 
back again (for which purpose an order is necessaiy) (y), 
after the required discovery has been given, subject to the 
right of the Court to retain them, if it sees that they may 
be further required in the course of the action or at the 
hearing (z) ; in one case documents were retained in Court 
to see whether criminal proceedings would be taken upon 
them against the producing party (a). 

The common form of order to produce directs produc- 
tion to the pdrty, his " solicitors and agents" (and an 
undertaking to produce is construed as being so extended, 
unless it be otherwise specially provided (6), meaning by 
Soiicitoni and " solicitors," the Solicitors employed by the party in the 
"*®^*®' action, and by "agents," not necessarily legal agents 

only or the agents of the solicitor, but general agents, 
or persons in some way connected with the proceedings, e.g., 
a managing clerk of the party (c), and not special agents 
appointed for the particular purpose of inspecting the docu- 
ments {d). Thus, a defendant is not entitled to inspect a 
co-defendant's documents as an "agent" of the plaintiff (e), 
nor is a mere relation of the party entitled to inspect such 
an " agent " (/)• There may be personal reasons peculiar 
to the individual selected to inspect, e,g,, connection with 
a rival establishment, which render him an improper person 
for the purpose (g) ; but it is no objection per se that such 
agent is also an intended witness in the action (h), or that 
he is not the sole agent of the inspecting party, for there is 
no rule that a party can only have one agent (i), and the 
agent who has the conduct of the action may have inspec- 



Meaning of 
** agents.'' 



(x) Braith. Pr. 609. 

(y) Himnall v. VarroU, 1 W. R. 442. V. post, App. p. 199. 
(2) Dunn V. D., 3 Drew. 17 ; 7 De G. M. & G. 25 ; see FlunkeU v. Leiois, 6 
Ha. 65. 

(a) Walker v. Cooke, 3 Y. & C. 277. 

(b) Williams v. Prince of Wales Ins, Co,, 23 Beav. 338. 

(c) Per Wood, V.-C, IJ. & H. 386. 

(d) Beeper Turner, L. J., in Draper v. Manch., <t;c. By, Co., 3 De G. F. & 
J. 23, 27. 

(e) BaHley y, B.,1 Drew. 233. 

(/) Summerjield v. Pritchard, 17 Beav. 9. 

(g) V. post, p. 176 (rr) ; Brown v. Perkins, 2 Ha. 640. 

{h) Per Tiimer, L. J., vH supra. 

{%) Republic of Costa Bica v. Erlanger (No. 2), 44 L. J. Ch. 402, 
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tion, although another person is named in the pleadings as chap. vii. 
the agent of the party in this country (k). ^®°*' ^' 

Where it is desired to have inspection by an agent espe- Inspection by 
cially appointed for that purpose, an authorisation to that ^^®^^ *^®'**®' 
effect must be inserted in the order or applied for subse- 
quently (I), and it will only be granted under special circum- 
stances (m). Thus, although the number and bulk of the 
documents might not perhaps alone be a sufficient reason, 
yet where there was the additional circumstance that the 
inspecting parties were foreigners, and the only alternative 
would have been to bespeak copies of all the documents, 
relevant or irrelevant, which would have been oppressive 
towards the inspecting parties, inspection by a professional Accountants 
accountant was allowed (n) : and in like manner inspection ^^^ ^*^®^ 

• 11 experts. 

has been ordered by engineers, surveyors, and other experts, 
in cases where the inspection would have conveyed little or 
no information to an ordinary person (o), e.gr., where the 
documents were in a foreign language (p), or accounts had 
been kept in a foreign currency (q) ; but it seems that this 
will not be done in a case where taking copies of the 
documents to be laid before an accountant or other skilled 
person would be sufficient, and it would not be oppressive to 
compel the party to do so (r), and where the accounts are 
only common money accounts, inspection by a professional 
accountant is unnecessary («). 

The inspection may be ordered to be made " by a person Court may 
to be agreed upon by the parties, or, if not agreed upon, "^^f^ peraon 
then by a person to be appointed by the master," for it 
would be unreasonable for one party to send down an ac- 
countant or other nominee of his own to inspect the other 
party's books without giving him an opportunity of objecting 
to the person who might be sent {f). 

Where a primd facie case has been made out for im- Inspection by 

witnesses. 

ik) lb. 

{I) A.-G, V. Whitwood LocaZ Board, 40 L. J. Ch. 692.| 

(m) Rep. Costa Rica v. Erlarvger (No. 2), 44 ib. 402. 

(n) Bomvardet v. Taylor, 1 J. & H. 888 ; Lindsay v. Gladstone, L. R. 9 Eq. 
132 ; Coleman v. West Hart. Ry. Co., 4 L. T. 467. 

(o) Swansea Ry. Co. y. BvM, L. R. 2 Eq. 274 ; Blair v. Massey, Ir. R. 5 
Eq. 623. 

{p) ^tper "Wood, V.-C, L. R. 2 Eq. 276 ; Bommrdet v. Taylor, supra, 

\q) Lindsay y. Gladstone, supra. 

(r) A. '9. V. Whitvx)od Local Boarrd ; Bonnardetv. Taylor, supra. See, as 
to the costs of such inspection, post, p. 186. 

(s) Per Wood, V.-C, 12 Jur. N. S. 661. 

It) Head v. Willey, XXV. Sol. Joum. 948 ; v. post, p. 160. 
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CHAP. vii. peaching the genuineness of documents, intended witnesses 
^^^' ^' have been allowed to inspect them (u), or even to test and 
examine them by chemical process (a;), but not in a cai$e 
where their genuineness was not impeached by the pleading^, 
and upon the ordinary affidavit that it was necessaty to the 
applicant's case that they should be so produced (y). In 
such a case it seems that the names and addresses of the 
witnesses should be given, and that the solicitors on both 
sides should be present at the inspection (0). Special 
Mode of con- agents should be accompanied by the applicant's solicitor or a 
ducting the July authorised clerk of such solicitor when making the 
nspec on. inspection (a), but the producing party cannot insist upon 
the party himself being accompanied on the inspection by 
his solicitor, or a clerk, though he may have as many 
persons as he plea.ses present on his own behalf (6). The 
solicitor of the producing party, or some person on his behalf, 
has a right to be present at the inspection (c), which should 
be conducted in a peaceable and decorous manner (d), and 
may, if thought desirable, be conducted in the presence of 
an officer of the Court (e). Obstruction to the inspection by 
duly authorised persons is a contempt of Court, and may be 
punished by attachment (/). The inspecting party may be 
required to give an undertaking not to make public the 
No fee charge- information so obtained by him (g). No fee can in any 
* *' case be charged for an inspection under the order of the 

Court, although it might have been, if such an inspection 
had been made independently of the action, e.g. by the 
steward of a manor for the inspection of the Court rolls in 
his possession as such [h). The common form of order 
OWting copies, for inspection provides for the making copies or extracts of 

{u) See Orovea y. 67., Eay, App. xix., and cases cited in L. R. 5 Eq. 291. 

\x) See Twewtymam, y. Barnes, 2 De G. & Sm. 226. An authorisation to this 
effect must be insei-ted in the order. 

(y) Boyd v. Petrie, L. R. 3 Ch. App. 818. 

(z) Oroves y. G., supra, 

(a) Lindsay v. Gladstone, L. R. 9 Eq. 132. It has been held that a 
Defendant is entitled to refuse to allow the inspection by a Plaintiff to take 
place in the presence of a co-defendant, though employed as an agent by the 
Plaintiff (Bartley y. 5., 1 Drew. 233). 

(6) Oldrieve y. Knowles, xxv. Sol. Joum. 460. 

(c) Per Wood, V.-C, Kay App. xx. 

Id) Williams r. Prince of Wales Co,, 28 Beav. 338. 

(e) See Hill v. Phdps, 21 L. J. Ex. 84 n. (6). 

(/) See re Clements, 46 L. J. Ch. 375. 

ig) Williams v. Prince of Wales Co., 23 Beav. 838. 

(A) Moare v. Wikon, L. R. 4 £q. 1. 



PRACTICE AS TO INSPECTION. 145 

the documents inspected by the inspecting party at his chap. vii. 
own expense (i), and, even in the absence of such a provi- ^^^' ^' 
sion, there is an implied right to do so (k), though the 
usual practice is to take the copies from the solicitor of 
the producing party, who is bound to supply them on the 
written request of the inspecting party, at the rate of 4d. per 
folio ; if he refuses or neglects to do so, the solicitor re- 
quiring the copy or extract is entitled to make it himself, and 
the other party's solicitor is then not entitled to any fee in 
respect thereof (i). In a case where much depended upon 
the precise form of the documents, fac-simile copies were, 
by special leave, authorised to be taken by photograph or 
otherwise (m). 

(t) See Rs. April, 1880, H. 16. 
(k) V. aiUey p. 136 (m). ' 
(0 Rs. S. C. (costs) June, 1876, r. 16. 

(w) Pavey v. Pemberton, 11 C. B. N. S. 628 ; Neilson v. Underwood (No. 
1), Ir. Rep. 4 Eq. 59 ; see Singer Co. v. Wilson, 11 L. T. 670 ; 12 ib, 140. 



CHAPTER VIII. 



INSPECTION OF PROPERTY. 

OHAP.viiT. Upon the application of any party to an action, an order 
Inspection of may be made, upon such terms as may seem just, for the in- 
subject ^of the sp^^^o^ («) of any property (including both real and per- 
9^ojk, sonal corporeal property) which is the subject of such 

action (b). By " subject" is meant *' eubject^natter " (c), i.e,, 
property in respect of which, or some right or injury con- 
nected with which, the action is brought {d), and the inspec- 
tion of whkh may be material to the proper determination 
of the question in dispute (dd). An order cannot be made 
under this rule in an action for a nuisance by noise and vibra- 
tion for the inspection of the plaintiff's premises to ascertain 
the extent to which they are affected thereby, they not being 
the subject-matter of the action (e). The inspection may be 
had at any time before, or, as it seems, at the trial of the 
action (/). It may also be obtained, d/or^ebW, after judg- 
ment, when the right of the applicant is ascertained (g). The 
rule is not restricted, i/n eocpress terrns, to property of the 
opposite party, if in his possession, or to property in his pos- 
session, provided he may be supposed to have control over 
the party who is in possession (A), but an order cannot be 

(a) F. postyy. 149, as to what the right of inspection includes. 

{b) Ord. LII. r. 8 ; cf, C. L. P. Act, 1854, s. 68 ; 24 & 26 Vict. c. 10, s. 17. 

(c) See Ord. LII. r. 1. 

(d) See Irish C. L. P. Act (16 k 17 Vict. c. 118), s. 47. 

{dd) See C. L. P. Act, 1864, s. 68 ; fFhaley v. Brancker, JO L. T. 155 ; 
Kynaston v. East Tnd. Co., 8 Swanst. 248, 3 Bli^h, 163 ; Smuh v. Peters, 
L. B. 20 Eq. 611. Inspection of personal property has been granted to enable 
plaintiff claiming it to identify and specify it {liirl of Maccl^field y. Davis, 
8 V. & B. 16 ; see Marsden v. PansJuHl^ 1 Vem. 407). 

(«) Gaunt V. Fynney, W. N. 1870, 162. 

(/) See Meyer v. BarneU, 3 F. & F, 696 ; Line v. Taylor, ib. 731. 

(g) Kynaston v. JEast Ind, Co., supra, 

{h) See Morley r. Great Central Qas Co., 2 F. & F. 373. 
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made with respect to property in b^^ foreign country {{). The chap.viii. 
application must be made to a judge at chambers (by sum- Application 
mons) in the Queen's Bench Division (k), and (by motion) to m««* b* to 
a judge in Court in the Chancery Division, and, if made by a ^^^^' 
plaintiff, may be made at any time after the issue of the writ 
of summons (I), and, if by a defendant or any other party (e.g., 
a third party), at any time after he has appeared (m) ; in 
either case it must be made on notice to the opposite party (n), 
except in cases of emergency, where the object of the appli- 
cation would be otherwise defeated (o). 

In the Court of Chancery, inspection of property was 1. Where in- 
granted in two classes of cases ; (1) Where one person had a Jf'^^rtydT 
legal interest by contract, statute, or otherwise, in the value another. 
of the property of another (p), eg,, a claim to tithes in respect 
of the annual value of premises belonging to the opposite 
party (q), or a claim as agent to commission on the value of 
goods purchased or work done by him for his principal (r), 
and there was no other mode of ascertainingthe value of such 
premises, goods, or work ; and (2), in cases of trespass upon or 2. Where in- 
other injury to real property, such as mines, when it was (and ^^^ ^^^^ 
still is) gi*anted almost as a matter of course (a). ** It 
is established by the cases," said Lord Bomilly, M. R, (Q 
**that if a person is making use of his property to the injury 
of the property of his neighbour, the latter is entitled to an 
inspection in order to ascertain the extent of the injury, and 
this Court only requires him to show a pri/md facie case^ 
and the mere contradiction of the defendant amounts to 
nothing, unless he shows positively that no injury has been 
done to him. There must, in the absence of contract, be a 
primd facie case, showing a reasonable grovmdfor the belief primd fade 

(t) See per Lord Westbniy, L. C, in Betta v. NeiUcm, L. R. 6 E. & I. 
App. 1, 11. 

{k) Ord. LIV. r. 2 a. 

{I) Ord. LII. r. 4 ; Cooper v. Ince Hall Co,^ W. N. 1877, 24 ; Amits v. 
Kelsey, 22 L. J. Q. B. 84 ; see, however, WhaUy v. Brcmcker, 10 L. T. 166. 

(m) lb. It seems, however, that a defendant wiU not be aUowed inspection 
until he has put in his defence (Anon, W. N. 1877, 68). 

(71) lb. 

(o) ffen^eaay v. Rohmann, W, N. 1877, 14 ; see, however, Whaley v. 
Braneker, supra, 

(p) See East Ind. Co, v. Kynaston, 3 Bligh. 163, 3 Swanst. 248 ; Benmt v. 
WhUehovse^ 28 Beav. 119. 

(g) East Ind, Co. v. Kynaston^ supra, 

(r) Seei^er Lord Redesdale, ih. 166 ; per Lord Eldon, L. C, ih, 262, 264. 

\s) See per lindley, J., W. N. 1876, 24. For form of summons, v. post, p. 197. 

(0 In BennU v. JVhitehouse, 28 Beav. 119, 121. 

L 2 
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^VI^. thai an injury is committed. * * * Wherever it appears 
case of injury *^** * person has power to make use of his land to the injury 
muBt be ehown. of another, and there is pri/md facie evidence of his doing so, 
though it is contradicted, still as the only way of ascertaining 
the fact is by an inspection, the Court always allows it, if it 
can be done without injury to the defendant " (t6). The 
It must be foundation of the right in such cases, is that necessity (i,e., 
^^^^tltoi' ^^^ *^® purpose of p-oving the applicant's case) requires the 
not prove his inspection (x), and the Court should take care to impose as 
STin^cSon ^^**^® inconvenience as possible on those on whom the order is 
made (y) ; in the words of Vice-Chanceller Wigram, a case 
must be shown ** as well of necessity as of irreparable mis* 
chief* {z). In granting this relief the Court looks at the 
nature of the suit, the purposes for which it is sought, and 
whether the case is such that the Court is authorissd in 
interfering with the defendant's property (a). Inspection will 
not be granted where it would be useless, as of an alleged 
nuisance the effects of which must be externally apparent, 
though the cause of its existence may be internal (6). 
Inspecting The inspection is to be granted " upon such terms as may 

party may be geem just " (c), that is, as to costs, indemnity for any loss or 
indemnity and damage Sustained by the other party in consequence of the 
pay costs. inspection, and otherwise {d), and the applicant may be 
ordered to give security for or deposit in Court a sum suffi- 
cient to provide such indemnity, and must, in any case, pay 
€ourt may the costs of the inspection (e). The Court or judge ordering 
nw^Vto"*^ inspection has power, as ancillary thereto, to order the re- 
the inspection, moval, where necessary, of anything that obstructs the inspec- 
tion, and the doing of all acts necessary to render it effec- 
tual {f)y e,g,, the repair and ventilation of a mine, or the re- 

{u) lb, 122. See cases cited in Bainbridse on Mines, pp. 815 seq.y and Kerr 
on Injunctions, 167 teq, ; IVhcUey v. BranSc&r^ 10 L. T. 155 ; SauX v. Metrop, 
By. Co., W. N. 1867, 99 ; Lexoia v. Marsh, 8 Ha. 97. 

(aj) See^wr Wigram, V.-C, 8 Ha. 98. 

<y) Seejpw Lord Eldon, L. C, 8 Swanst. 262. 

(z) 8 Ha. 99. See post, p. 175, Inspection in patent cases^ 

(a) Per Stuart, V.-C, 18 W. R. 784. 

(&) Barlcno v. Bailey, 22 L. T. 464 ; ef. Bailey v. Kyvjock, L. R. 19 £q. 90 ; 
PiggoU v. Angl, Amer, Telegraph Co.^ 19 L. T. 46. 

(c) R. 3. 

{d) Cf. C. L. P. Act, 1854, s. 58. 

{e) See the form of order in Bennett y. GrijjUhs, 8 E. & E. 467. No appeal 
lies from the order of the judge as to costs, they being in his discretion 
{Mitchell V. JkurUy Coll Co., 10 Q. B. D. 457). 

(/) See Bennett v. GrijjUhs, and cases there cited; White V. Storey, 49 
L. T. 91. 
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moval of barriers (gr), for the Court when it orders inspec- 
tion will not stop short of what is necessary to make its juris- 
diction effectual (h). The order may also, for the purposes of 
the inspection, authorise any person or persons to enter upOn 
or into any land or building in the possession of any party to 
the action, and any samples to be taken (i), or observation to 
be made or experiment to be tried (k) which may seem neces- 
sary or expedient for the purpose of obtaining full information 
or evidence(?). Under the Patent Law Amendment Act, 1852, 
s. 42, in an action for the infringement of a patent relating 
to type, inspection and delivery for the purpose of analysis of 
a portion of the type used by the defendant, was ordered in 
the Court of Chancery (m) (after being refused in the Court 
of Exchequer) (n), though necessarily involving the destruc- 
tion of the portion so analysed ; and in a case of encroachment 
upon mines, leave was given to make a driftway throu£:h the 
dSndanfs VaU for the purposes of the insi^ction (o), but 
an application before the hearing for leave to enter upon 
the opposite party's property and cut trenches in the soil and 
do other acts therein to ascertain its geological formation was 
refused {p). The order should provide for the length of 
notice to be given before inspecting, and (if necessary) the time 
to be allowed before the notice is given (q). Under the C. L. ^y ^J^o™ in- 
P. Act, 1854, s. 58, an order might be made for inspection S^^ad!* ^^^ 
not only by the party himself and his witnesses (r), but also 
by his workmen and agents (s). The present rule does not in 

(g) Earl of Lonsdale v. Cvrtoen, 8 Bligh. 168 n. ; Walker y. FUtcher, 
ib. 172 91. 

{h) Per Wood, V.-C, John. 780. 

(t) Henneaay v. Rohmann, W. N. 1877, 14 ; cf. Patent Type Co, v. Walter 
(No. 2), John. 727. The party inspecting must pay the Ml value of any 
samples taken {ih,). 

(le) The Court may order experiments to be made for its own guidance (see 
Dickenson r. Grand June, By. Co., 15 Beav. 260 ; Case y. Midi, Ry, Co,, 27 
ib. 247 ; Badische Fabrih y. Levinstein, W. N. X883, 62). 

(I) Ord. LII. r. 8. 

(m) Patent Type Co, y, Walter, supra, 

(n) S. C. 5 H. & N. 192 ; see as to inspection in such cases generally, 
post, p. 175. 

(o) Bennett y. Chriffiths, 3 E. & E. 467. 

\p) Ennor y. Barwell, 1 De G. F. & J. 529 (varying on appeal the order of 
Stuart, V.-C, 8 W. R. 800). 

(g) See the form of order made by Lindley, J., in the case of Cooper v. Ince 
Hall Co,, W. N. 1877, 24, and by Stuart, V.-C, in Ennor v. Barwell, supra, 

(r) See Kynaston v. E, L Co,, 8 Swans. 248 ; Singer Co, v. Wilson, 12 L. 
T. 140. 

(s) See the forms of order made in Bennett v. Griffiths, Patent Type Co. v. 
Walter, and Ennor v. Barwell, ubi supra. Notice may be requiied to be 
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OHAP.vnz, any way limit the persons by whom the inspection may be 
had. Inspection may be aUowed to independent persons, e.g,, 
experts, agreed upon between the parties, where it would be 
refused to the party personally, as being a rival in trade (Q. 

fifiTen of the names and descriptions of the persons intended to inspect (see the 
forms of order made in Walker y. FUtcker, 8 Bligh. 172, 178, and Lewi* 
y. Mar^k^ 8 Ha. 97, 100). 

(0 See FUmet y. UUyyd, W. N. 1876, 280 (XX. S. J. 708), where the Lords 
Justices modified the Vice-Chancellor's order (i&. 169) in this respect ; 
arUA^ p. 148. 



CHAPTER IX. 

OF THE CONSEQUENCES OF FAILURE TO GIVE DISCOVERY. 

A PARTY who fails to comply with an order to answer inter- Q^^^^* 
rogatories, or for discovery (i.e., disclosure) or inspection of Party m&king 
documents is liable to attachment (a). Applications for the c^™*^ij^bieto 
issue of a writ of attachment, which writs have the same attachment, 
effect as writs of attachment issued out of the former Court 
of Chancery (6), must be made to a Judge in Court or at 
chambers (c), on notice to the party against whom the at- 
tachment is sought {d). If made to a Judge in Court, it 
must be made by motion in the ordinary way (e). It is not Who may 
necessary that it should be made by the party who obtained ^^ ^' 
the order for discovery, but it may be made by any person 
who though not a party on the record, is beneficially in- 
terested in the action, and aggrieved by the disobedience, 
and who is in the position of a cestui que trust suing by a 
trustee (/); thus, the official liquidator suing on behalf of a 
company in liquidation was held entitled to enforce an order 
obtained by the defendant in the action requiring seme of 

(a) Ord. XXXI. r. 20. See Re MulcasUr's Estate, W. N. 1878, 81. This 
rule does not, of course, apply to persons privileged frmn arrest (see Dan. 420 ; 
Be Anglo-French Co-operative Society, 14 Ch. D. 633), or corporations (see 
Mackenzie v. Sligo, Ac, Ry, Co,, 9 C. B. N. S. 250). In the Court of 
Chancery, orders for discovery were also enforceable by sequestration (see 
Goldsmith y. G., 6 Ha. 123), but this method of proceeding seems, in thcr 
case of discovery, to be impliedly taken away by the above rnle. If snch a 
writ is stiU issuable, there is no necessity for its being preceded by a writ of 
attachment (MUUr y. M., 39 L. J. P. k M. 38). 

{b) Ord. XLIV. r. 1. This proviso is immaterial as regards attachment 
for failure to give discovery. See, as to such writs generally, Dan., 411 
seq.f Morgan*s Law of Costs^ 527 seq., and Ord. XLIY. 

(c) See Ord. LIY. r. 2. 

(d) lb. r. 3 ; see Abud v. Riches, 2 Ch. D. 628 ; Jupp v. Cooper, Sr 
C. P. D. 26 ; Eynde v. Gould, W. N. 1882, 74. See as to service of notice, 
post, p. 162, and for a form of motion, post, p. 200. 

(e) Ord. LIII. r. 1. Re & solicitor, 14 Ch. D. 162. 
(/) Ifadrid Bank y. Bayley, L. R ^ Q. B, 37. 
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the director of the company to answer interrogatories, a stay 

of proceedings having been directed in default of their doing 
80 (g). Partial compliance with an order for discovery does 
not prevent the liability to attachment (h), and it is no 
answer to the application to show that the applicant is in 
contempt for non-payment of costs to the other party (i). 
Seirioe of Service of an order for discovery (which includes an order 

order for dia- ^ answer interrogatories) (k) or inspection on the solicitor 

covery on , ° , . . 

solicitor of the party against whom it is made is sufficient service to 

safficient found thereon an application for an attachment for dis- 
obedience of the order (I), but the party against whom the 
attachment is sought may show in answer to the application 
that he has had no notice or knowledge of the order (m). 
Notice of It is not absolutely necessary that the .notice of motion or 
need norSe summons should be served upon the party against whom it is 
served person- intended to be made personally ; in an action, it may be 
^' served upon his solicitor, as being equivalent to service upon 

the party himself (n) ; it may also be served by leaving it 
at his place of residence (o), or by filing it with the proper 
officer where no appearance has been entered (oo). 
Writ not The writ is no longer issued as a matter of course ; it is 

matter dE J^^^ ^^ Order of Court, to be made upon notice, and therefore 
course. j^ many cases after discussion (p), and it seems that a party 

will not be allowed to pursue this remedy where no material 
discovery is necessary from the defaulting party, and, con- 
sequently, no benefit can be derived from keeping him in 
custody (3), the proper course being to take his case as con- 
fessed, and not apply for an attaohment (r). In the Court 
of Chancery, a party was not kept in custody where taking 

(g) Madrid Bank v. Bayley, L. R. 2 Q. B. 87. 

(h) MorningUm r. ^eene, I W. R. 793. 

(i) Wilson V. Bates, 3 Myl. & Cr. 197. 

{k) DaZston y. Nanson, 47 L. J. Ch. 609. An order for the disclosure of the 
names of partners suing as a firm (under Ord. XVI., r. 10 a) is not an order 
for discovery within the meaning of this section {Pike v. Keene, 35 L. T. 841). 

{I) See Ord. XXXI. r. 21 ; Joy v. ffadUy, 47 L. T. 615. 

(w) Jb. See Van Hoff v. Hoersteny 27 L. J. Ex. 299. A solicitor upon 
"whom such an order is served, and who neglects, without reasonable excuse, 
to give notice of it to his client, is himself liable to attachment (r. 23). 

(n) Browning v. SaMn, 5 Ch. D. 511 ; Richards v. Eitchin, 36 L. -T. 730 ; 
Joy V. Hadley, supra,. See Cons. Ord. III. r. 6. 

(0) Be a Solicitor, 14 Ch. D. 163 (see, however, Mann v. Perry, 44 L. T. 
248) ; Young v. F., XXVI. S. J. 404. 

{00) Young v. Y. ; see Morton v. Miller, XX. S. J. 603. 

Ip) See per Jessel, M. R., 2 Ch. D. 628 ; 21 ib. 366. 

iq) Beeper Cormick, V.-C, 9 Ir. Eq. R. 474. 

(r) See Johnson v. M*AuUy, Sau. & Sc. 707 ; G^Brien v. Manders, 
2 Ir. £q. R. 89. 
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the bill jpTO confesso against him would answer the purposes ohaf. 
of justice, because no discovery was required from him (s). 
Although a party may be technically entitled to apply for an 
attachment, he should not do so for the purpose of making 
costs, or unless he is genuinely and honestly desirous of 
enforcing the discovery in giving which default has been 
made (t). Before issuing the writ the Court or Judge must Proof of de- 
be satisfied (by aflSdavit) of the due service of the order for ^y^^*** ^ 
discovery (u), and that it has not been obeyed. If no appear- 
ance has been entered, an affidavit of service of the wiit will 
be necessary, and if an enlarged time has been obtained for 
giving the discovery it should be shown by affidavit, or by an 
office copy of the order for further time, that such time has 
expired {x). Upon an application for an attachment for not 
answering interrogatories, the materiality of the interroga- 
tories cannot be inquired into, unless it clearly appears upon 
the face of them that they have been framed for the purpose 
of delay, and have nothing to do with the object of the 
suit (y), but the question whether the party in default is 
privileged or not from answering may be raised (z). The 
Courtis, however, in the habit upon such occasions of inquiring 
what benefit the applicant expects to derive from the discovery 
sought. A party in custody for default in filing an affidavit of 
documents will not be heard to say that he has no such docu- 
ments (a), but in a case where it appeared that the admission 
of possession had been made by inadverteTice, and that the' 
party was genuinely unable to produce the documents, the 
writ was discharged (6). The Court will not allow the pro- 
cess to be used oppressively ; an attachment was refused 
where the pai'ty in default for not answering had reasonable 
ground for thinking that the answer would not be required 
without a previous intimation to that eflFect (c), as also where 
the party was unable through illness to put in his answer (c?), 
and where the answer had been filed though out of time {dd), 

(») See Woodtoard y. ConeheeVy 2 Ha. 606 ; Cons. Ord. XXII. r. 6. 

(0 See Thomas v. Faliiiy C.A., 21 Ch. D. 360. 

(w) V. ante, p. 162. 

(x) Braithwaite's Pr. 165. 

(y) Jieynolds y. Bloomfield, 8 Ir. C. L. Rep, xiv. 

(2) M^MaJum v. ElliSj Id %b. 120 ; Jones v. Poirell, 1 Swan. 636. 

(a) ffard v. Partington, 12 Price, 689 ; v. ante, p.113 (A). 

{b) Nugent v. iV., Sail. & Sc. 704. 

(c) Siderjield v. Thatcher, 11 Beav. 201. 

{d) Hicks y. Lord Alvanley, 9 th. 163. 

{dd) Currany, Elphinstone, 4 W. R. 60; Windle y. Lane, 29 L. J. Ex. 246. 
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CHAP, zx ^^^9 generally, it will not be granted against a party for 
failure to comply with an order for discovery which he is 
Hntisfactorily shown not to be in a condition to give (e). So, 
if an application were made to dismiss the action, no Court 
would make such an order (/). A married woman may be 
attached for want of an answer, where she disobeys an order 
for discovery (g). The writ will not be issued for non-com- 
pliance with an order for discovery which does not limit the 
time within which it is to be given (h), but it is no longer 
necessary, as under the former practice in Chancery (i), that the 
copy order served upon the party or his solicitor should be 
endorsed with a potice of the consequences of disobedience (k). 

Not issued for In the case of insufficient cmawers, it was not the practice of 
* " the Court of Chancery to order a committal until a third 
insufficient answer had been put in, or a /our^A insufficient 
examination held (Z) ; under the present practice, it is left 
entirely to the discretion of the Judge (m). When the 
order is made, it is usual to direct that it shall lie in the 
office or not come into operation until after the expiration of 
a limited time (which was usually a week in the Common 
Law Courts), in order to give the opposite party an opportunity 
of giving the discovery (n), and it seems that a locus poeni^ 
tentiae should always be allowed (o). The wiit is made 

When return- returnable at such time as the Court or Judge may direct (p), 

able. which should be a reasonable time after the execution (5), 

but it is not necessary that a date be specified therein for 
the return (r) ; if no return is made, the party obtaining the 
writ, may after a reasonable interval require the sheriff to 



(e) See /w Cotton, L. J., 7 Q. B. D. 560 ; Bainbridffe v. Blair, 1 Jur. 256. 

(/) lb. V. post, p, 166. 

ig) Dan. 422-3 ; sec L. R. 7 £q. 265 n, (4), as to the practice in such cases. 

(h) Thomas v. Palin, C.A., 21 Ch. D. 360. 

(t) Cons. Ord. XXIII. r. 10. 

(k) Thomas v. Palin, supra. The order must, however, be entered 
{Ballard v, Tomlinson, 48 L. T. 616). 

(I) Cons. Ord. XVI. r. 17 ; Allfrey v. A., 12 Beav. 90 ; Hayward v. 
H., Kay, xxxi. This rule did not apply to the case of affidavits of documents 
(Harford v. LUyyd, 2 W. R. 687). 

(m) Abud V. Riches, 2 Ch. D. 628 ; Dallas v. Olyn, 3 Ch. D. 190 ; 
Thomas v. Palin, 21 ib. 360. 

(n) See Be MiUcaster's Estate, 47 L. J. Ch. 609 ; Thomas y. Faiin, 21 
Ch. D. 360. 

(o) See per Malins, V.-C, 8 ib. 192. 

{p) Consol. Ord. XII. r. 1. 

iq) See SnoujbaU v. IHacon, 4 Y. & C. 511. 

(r) Oioen v. PrUchard, W. N. 1876, 147. 
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do SO (a). Where the party against whom the attachment is chap. ix. 
sought is out of the jurisdiction, it cannot be made return- coBts we in 
able immediately (t). The costs of the attachment, both as discretion of 
to incidence and amount, are in the discretion of the Court 
or Judge, there being no longer any fixed amount in such 
cases (u), and should be provided for in the order for the 
issue of the writ ; though if this be not done at the time, 
they may be obtained by a separate application, at the 
expense of the applicant, if such a course should involve 
additional costs (x). Upon an application for an attachment 
against a defendant for not answering interrogatoiies, the 
Court of Common Pleas held that they bad jurisdiction, 
under sect 46 of the C. L. P. Act, 1854, to order the ex- 
amination as witnesses of persons suspected to be the real 
defendants, there being good reason to believe that the 
defendant on the record was fictitious (y). 

The party in contempt, immediately on filing his answer Obtaining 
or affidavit, should obtain and serve an order of discharge (on ^^' 

payment or tender of costs to be taxed) (z), which may be 
obtained ex parte at the Rolls (a), or on notice in the 
ordinary way (6), on proof (by production of an office copy of 
the answer, or a certificate of the filing) of the purging of 
the contempt ; and, on obtaining the bill of costs, should 
either pay the amount or get them taxed without delay, and 
when taxed, tender the amount immediately. If he omits 
to do this, his opponent has a right to insist that the answer 
or affidavit shall not remain on the file, provided he refrain 
from taking any proceeding founded upon it in the mean- 
while (o). He cannot be detained in custody until the 
sufficiency or otherwise of his answer or affidavit has been 
ascertained, for an answer is to be deemed sufficient unless 
and until formally objected to (d). The opposite party may, 

(«) lb. 

(t) Zulueta V. Vincent (No. 1), 16 Beav. 273. 

(tt) Abud ▼. JRiches, 2 Ch. D. 628 (see Ord. LV.). 

(x) lb. 

(y) Morgan v. Alexander^ L. R. 10 C. P. 184 (followed in Molina y. Tasm. 
Ry., 82 L. T. 828). 

(2) See a form of order in 4 Ha. 473. 

{a) See Abud v. Iticfies, supra ; JPriee v. P., 48 L. J. Ch. 216 ; Me Manning, 
XXV. .«ol. Joum. 472. 

(6) Price v. P. 

(c) See fFilHn v. Nainby, 4 Ha. 473, 475, per Wigram, V.-C; Coylev. 
Allen, 16 Beav. 648 ; Taylor v. Sheppard, 1 Y. & C. 99. 

{d) See Lafone y. Falkland Isl. Co., 2 £. & J. 276 ; BaZfoury. Farquharson, 
1 S. & S. 72. 
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however, object to the answer or affidavit as insufficient and 
get him recommitted if it prove to be so (e), without being 
obliged to take up the process of contempt against him again 
ah initio (/). Since the passing of the Debtors Act, 1869, 
Party cannot a party who has purged his contempt cannot be kept in 
for n* n^^^- ^^'^stody or re-committed for non-payment of the costs of his 
ment of costs, contempt or of the application {g), though it may have been 
made part of the order of the discharge that he shall pay 
them (h), the opposite party being left to enforce payment as 
he best can (i). In the Queen's Bench Division, however, it 
is said to be the practice not to grant the discharge except 
on payment of the costs (k). If, after receiving notice of the 
application for committal, the party in default clears his con- 
tempt before it is heard, he should tender the applicant a 
sum for costs or get his costs taxed, and if the latter persists 
in his application, he does so at the peril of costs (Q. The 
order of discharge may be rescinded if obtained by misrepre- 
sentation, in which case the original attachment will re- 
vive (m), and the question of the sufficiency of the answer or 
affidavit may be raised upon the application to rescind (n). 
Contempt may A contempt may be waived, e.g., by accepting an answer 
^^^ filed without payment of the costs of the contempt (o), or by 

accepting and acting upon an answer, e.g., by applying for 
the production of documents referred to in it (p), or taking 
any other proceeding founded upon it, or signing final judg- 
ment by consent (g). 
Action may be I^ *t® case of plaintiffs and defendants in an action, who 
dismissed or mske default in obeying orders for discovery, they are, in 
out!" addition to the liability to attachment, liable, in the case of 

the former, to have their actions dismissed for want of pro- 

(«) See per Wood, V.-C, 2 E. & J. 277. 

(/) Cons. Ord. XII. r. 7. 

Ig) Jackson y. Mawby^ 1 Ch. D. 86 ; MickeUhtoaiU ▼. Fletcher, 27 W. E. 
793 ; Clark v. 7?y«w, LXXIII. Law Times, 880. See, howeyer, JU If., 
46 L. J. Ch. 24. 

{h) See Abud v. Jtiehes, 2 Ch. D. 628 ; TUney v. Stansfield, 28 W. E. 582 
(which shows the proper form of order). 

(t) Jackacm y. Mawhy. He is entitled to haye the answer or affidayit taken 
off the fie {v. ante, p. 155). 

{k) Per Day, J., in Clarke y. Dyson, vhi supra. 

(Q See^MT Jessel, M. R., 21 Ch. D. 368. 

(m) Price y. P., 48 L. J. Ch. 215. 

(») Ih. 

(o) Roberts v. AVitert Bridge Co,, L R. 8 Ch. App. 753 ; Landors v. AlUn, 
6 Sim. 619. 

(p) Hoskins y. Lloyd, 1 S. & S. 393 ; Dan. 431 seq, 

\q) Hayne y. PraU, L. R. 6 C. P. 105. 
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secution, and in the case of the latter, to have their state- chap. 
ments of defence struck out, and to be placed in the same p^^^.^.^^^ ^^^j 
position as if they had not defended (r). This provision, how- exercised as a 
ever, is considered a highly penal one, which will only he ^"* resource. 
exercised in the last resort, and, apparently in no case where 
there is a real intentiou to give fair discovery (a). Accord- 
ingly it has been held that unless an answer is so palpably 
insuflScient as to show want of hoTia fides, the proper course 
is to apply for a further answer {t). In the Court of 
Chancery, bills might be ordered to be taken pro confesso 
against the defendant, where the plaintiff was unable with 
due diligence to procure the execution of a writ of attach^ 
raent against him by reason of his being out of the jurisdic- 
tion, or being concealed, or some other cause, and the 
defendant was consequently deemed to have absconded to 
avoid or to have refused to obey the process of the Court (u), 
but there was a " large discretion " as to granting such 
orders {x). In the case of foreign litigants, persons privi- 
leged from arrest, corporations, &c., this is the only effectual 
mode of reaching them, as also in cases where it would be 
impossible to procure the execution of a writ of attachment 
against the defaulting party {y). Although, as a general 
rule, the fact that a defendant has not complied with an 
order for discovery, is sufficient to excuse a plaintiff from 
proceeding with his action, the defendant has still a technical 
right to apply to dismiss it for want of prosecution (0), and 
the fact of a defendant's having filed interrogatories for the 
examination of the plaintiff does not suspend or interfere 
with his right to have the action dismissed for want of pro- 
secution, although the time for answering has not expired (a). 

(r) Ord. XXXI. r. 20. The Court of Chancery possessed a similar jurisdic- 
tion to dismiss a bill for default of discovery {Mep, Liberia y. Jtoye, 1 App. 
Gas. 139), and where a defendant made default, the bill might be oiiiered to 
be taken pro confeaso, (Dan. 442 — 3). 

(*) Per Lush, J., Arum. W. N. 1876, 202 ; cf, Ttoycrots v Chant, ib, 201 ; 
Hartley v. Otoen, W. N. 1876, 193. An order was made to strike out a 
defence in a case of "frightfiil procrastination" {S. C, W. N. 1875, 229) ; 
see also Fisher y. Hughes, XXI. S. J. 478, (where the order was made a£ter 
several adjournments granted), and Danvillier v, Myers, C. A., W. N. 1888, 68. 

(0 Kennedy v. Lyell, C. A., W. N. 1882, 137 ; DanviUier v. Myers. 

(u) Oh. Cons. Ord. XXII., r. 2; Dan. 442, seq. 

(x) See Zulueta v. VincerU (No. 1) 16 Beav. 272. 

\y) See Dan. 420. 

(«) Cooper Y. Castle, C.A., XXI. Sol. Journ. 457. See JBToww v. Grey, W. 
N. 1867, 141. 

(a) Jackson t, Ivimsy, L. R. 1 Eq. 693. 
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An action will not be dismissed because one of several co- 
plaintiffs lias not complied with an order for discovery, it 
being satisfactorily shown that he is not in a condition to do 
so (b), and semble, the same rule would apply to the case of 
a sole plaintiff, but there is no discretion as to enforcing an 
order for discovery made on the nominal plaintiffs on the 
record because of the hardship to the real plaintifife from the 
action being stayed or dismissed (o). The direction that the 
application shall be made by "the party interrogating'' 
might be supposed to confine the rule to cases of default in 
answering interrogatories, but in practice the provision has 
been treated as equally applicable to cases of default in 
giving discovery of documents {d), so that the expression 
must be considered as equivalent to " the party seeking the 
discovery." The application must be made to a Master at 
chambers in the Queen's Bench Division, and, as a rule, to a 
Judge in Court in the Chancery Division [e). 

(h) See i?cr Cotton, L. J., 7 Q. B. D. 561 ; Hartley v. Owen, 34 L. T. 752, 
where the affidavit of the wife of an absconding co-plaintiff was accepted as 
sufficient. 

(c) Wils<m V. Raffalovich, C. A., 7 Q. B. D. 563. 

{d) See Anon., W. N. 1875, 202, 204 ; Fish&r v. Hughes, XXI. S. J. 478 ; 
cf. B&p. Liberia v. Roye, 9 Ch. App. 569 ; 1 A pp. Cas. 139. 

(e) Evelyn v. J&., 13 Ch. D. 188 ; C(yfUra, Freason v. Loe, 26 W. R. 138. 
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CHAPTER X. 

DISCOVERY IN PARTICULAR ACTIONS. 

Sect. 1.— Discovery from corporationSy companies, public 

bodies, and foreign states. 

In actions by or against corporations aggregate (a), joint- 
stock companies, and other bodies of persons empowered 
by law to sue or be sued in their own names, or in the name l>iscovery from 

officcp or 

of any oflBcer or other person, discovery may be obtained member of 

from an oflScer or member thereof, as representing it (b), so corporation «r 

that it is no longer necessary to make such an officer or 

member a party to the action for the purpose of obtaining 

discovery (c), as under the former Chancery practice, and if 

such a person is made a party for such a purpose, his name 

will be struck out with costs against the party who made 

him so (d), A foreign corporation is on the same footing as a 

native one, as far as regards discovery, and it will be assumed 

that its secretary or officers are under its control, so that 

an order upon them to give discovery will be made as a 

matter of course {e), with the usual consequences, in case 

of failure to comply, of striking out the claim or defence, 

such being the only way of reaching them {/). 

In the case of interrogatories, application must be made Leave to inter- 
by the party seeking to interrogate, by summons at Cham- ^^ed!^ 
bers, for an order empowering him to deliver them to such 
member or officer (g), the object of requiring such leave to 

(a) A corporation sole must of course answer on oath in the ordinary way 
(see 1 CI. & F. 347, 349 in arg.), 

(6) Ord. XXXI. rr. 4, 12 ; Berkeley y. Standard Dut, Co., (No. 2) C. A., 13 
Ch. D. 97. The former rule is substantially a re-enactment of s. 51 of the 
C. L. P. Act, 1854. 

(c) Wilson V. Chwrch, 9 Ch. D. 662. 

{di lb. 

(e) Collins v. JBroiim, 8 K. & J. 423 ; per Wood, V.-C.^ L. K. 2 Eq. 732. 

(/) Seeder Blackburn, J., 1 Gh. D. 174 ; ante, p. 157. 

(Sf) Ord. XXXI. r. 4 ; cf. C. L. P. Act, 1854, s. 61. 
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CHAP. X be given being to insure that a proper person is chosen to 
lu — give discovery (A). The order will not be made ex parte, 



but the summons should be served upon the corporation, 
company, or body whose interest it is to see that the proper 
person is selected to answer (i), and semble, the oflScer or 
member should not appear in the matter at all (k), though 
he may afterwards apply to rescind the order (Z). If the 
interrogatories are delivered without an order they will be 
struck out (m), or might simply be left unanswered. The 
summons should specify the particular oflScer or member 
Proper person selected to answer (n), and some good reason should be 
seiectedto shown, by affidavit or otherwise for the selection (o), and 
answer. the Judge or Master should exercise his discretion in the 

matter in selecting a person who is likely to know and answer 
accordingly (and over whom the corporation or company has 
control), it being for him to decide who is to be interro- 
gated (p). The applicant should not select a friend of his 
own, or a person who will in all probability decline to give 
the discovery (q). If reason be shown why one member or 
officer can give information on one set of questions, and 
another member or officer on another set, the Court can 
direct more than one to answer (r). It is assumed that the 
secretary or other officers of a trading corporation or com- 
pany are under its control so as to be compellable to put 
in an answer (s.) Under this rule and the corresponding 
sections of the Common Law Procedure Act, 1854, the 
public officer (t), and the manager (u) of a joint-stock bank, 

(A) Singer Co. v. Long^ XXII. Sol. Jonm. 854. 

(i) See per Jesnel, M. K, in Berkeley v. Stand. Ditc Co. (No. 2), 18 Ch. D. 
97, at p. 99. 

(k) See per Thesiger, L. J., ib. 101. 

(I) Berkeley v. Stand. Disc. Co. (No. 1), 9 Ch. D. 643. Sed quaere. 

(m) Carter v. Leeds, <fec. Co., W. N. 1876, 11. 

{n) Berkeley v. Stand. Disc. Co., 9 Ch. D. 648. Under s. 50 of the C. L. 
P. Act, 1854, the Court or Judge selected the person to answer (see Lacharme 
V. Qtmrtz, d:c. Co., 1 H. & C. 134). 

(o) See Prioleau v. U. S., L. R. 2 Eq. 659. 

Ip) Jtep. Costa Rica Y. Brlanger, C. A., 1 Ch. D. 171 ; Wilson v. Church, 9 
ib. 662 ; Berkeley v. Standard Dis. Co., C. A., uM supra. 

{q) See per Mellish, L. J., 1 Ch. D. 173. 

(r) Per Jessel, M. R., 9 id. 537 ; see Anderson v. BankofBrU. Columbia^ 2 
Ch. D. 644, where the affidavit of docnments was made by the Manager of the 
Defendant's Bank and another officer. 

(«) Per Wood, V.-C, L. R. 3 Eq. 782. 

(0 M*Kewan t. RoU, 4 H. & N. 738 (sec Hall v. Connell, 8 Y. & C. 

707). 

(u) Anderson y. Bank of Brit. Colwmhia, 2 Ch. D. 644. 
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the secretary of a railway company (aj), h director (y), ex- chap. x. 
director («), and the chairman (a) of a joint-stock company, ^^^' ^' 
and the oflScial liquidator (6) of a company in process of 
winding up have been pronounced proper persons to give 
discovery. In one case a director of a joint-stock company 
which had ceased to carry on business was ordered to pro- 
duce documents belonging to the company, which were 
admitted to be in his possession {c)y and the public 
officer of a joint-stock banking company has been held to 
be still its representative for the purpose of giving discovery, 
notwithstanding its dissolution (cZ). The solicitor upon the 
record of a corporation, however, is not an officer who should 
be called upon to give discovery {e), and it seems that a 
merriber should not be directed to give the discovery where 
there is an officer who has a competent knowledge of the 
facts (/). Ordinarily, the secretary of a company is the proper Secretary of 
person for the purpose {g\ but a member (A), or director may ®®™P*"y* 
be selected instead, provided he has not an adverse interest 
to the success of the company in the action (i), The officer or Officer or 
member must be such at the time the order is made (k), but ^^l^^'^^"** 
officers of a company do not cease so be so because a winding- time. 
up order is made and and an official Hquidator appointed (Z), 
and an officer will not be allowed to evade giving discovery by 
resigning his situation after the action is commenced (m). 
The ordinary practice is for the solicitor of the corporation Answer should 
or company to act for the officer or member, and prepare ^^^^^ ^ 

corporation. 

{x) Beckervaiae v. Q. W. R, L. R. 6 C. P. 36. 

(y) Lacharme v. Quartz, Ac. Co,, 1 H. & C. 134. 

(») Berkeley v. Stand, Disc, Co, (ISTo. 1), 9 Oh. D. 643. 

(a) Wilson y. Church, ib, 552. 

lb) Welch Coll. Co, v. Qaskell, 36 L. T. 852. 

(c) Lacharme y. QuarUt, Ac, Co, The Court considered him as yirtually an 
officer. 

{d) Hall V. ConneU, 3 Y. & C. 707. 

(e) Broum y. Thames, Ac. Co., 43 L. J. C. P. 112. In Swa/nsea Corpora- 
tion T. Qudrk, 5 C. P. D. 106, the solicitor gaye the discovery in his capacity 
of toion clerk. 

(/) Seei^er Jessel, M. R., 13 Ch. D. 99. 

(^) Berkeley y. Stwnd. Bis, Co. (No. 1), libi supra ; Be Alexandra Pahice 
Co., 16 Ch. D. 68, 59 ; Ma/nchester Paving Co, y. Slagg, XXVI. Sol. Journ. 
599, 643. 

{h) Berkeley y. Stand, Disc, Co, 

(i) Manchester Pamng Co. v. Slagg, 

{k) Madrid Bank r. Bayley, L. R. 2 Q. 6. 87 ; Ellwand r. McDonnell, 8 
Beay. 14. 

[1) B). In snch a case the official liquidator might be ordered to give the 
discoyery ( Welsh, Ac. Coll. Co. v. Qaskell, supra). 

(m) Aeomb y. Lemdsd EslaUs Co., 14 W. R. 887. 

If 
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OHAP. X. his answer, charging the corporation or company with the 

^^^' ^' cost of so doing. The officer or member should not, as a 

Officer or rule, put in his answer by a separate solicitor, and in no 

™tifcM to** case has he any right to withhold his answer until he has 

costs of been paid any costs which he may have incurred, such costs 

answering. being generally made costs in the action, and recoverable as 

such by the company if successful (ti). If an officer who is 

also the solicitor of the public body is put forward by it to 

answer, the privilege ordinarily attaching to professional 

communications between solicitor and client is thereby 

waived (o). 

The interrogatories themselves will not be gone into upon 
the application (po) ; if any objection is afterwards taken to 
them, it must be taken by the corporation or company, and 
Duty of officer, ^ot bv the officer ( p). If the officers or members who are 
in/ormation. ordered to give discovery should find themselves unable to 
do so, it is not enough for them to state that fact without 
stating the circumstances upon which the conclusion is 
founded, as that may be a matter of law (q), and they are 
liable to the usual consequences of a failure to comply with 
the order (r) ; they must not only answer as to their individual 
knowledge, but in answering for the company they must get 
such information as they can from other servants of the com- 
pany who have personally conducted the transaction in 
question, and they cannot properly answer by saying that they 
know nothing about the matter, when it is in their power to 
obtain information from other servants of the company 
who may have personal knowledge of the facts («). If the 
officer or member neglects or refuses to answer, application 
should be made for an order against him requiring an 
answer or further answer (t), 
Afadavit of Similarly, in the case of application for an affidavit of docu- 

offi^or ^^ ^®^*S' *'^® affidavit may be directed to be made by the officer 

member. 

(n) See Berkeley v. Standard Disc, Co. (No. 2), C. A. 13 Ch. D. 97, 
reversing the decision of Fry, J., S. C. 12 ib, 295. 

(o) Swcmaea Corp. v. Quirk, 5 C. P. D. 106. 

loo) Berkeley v. Standard Disc. Co. (No, 1), 9 Ch. D. 643 ; S. C. (No. 2), 
18 lb. 97, C. A. 

{p) Ih. 

(q) Lcuiharme y. Quartz, <kc. Co., 1 H. & C. 184. 

(r) A.-O. V. Mercer* s Co., 9 W. R. 88 ; see Buttcm v. S. E. R, W. N. 
1868, 20. 

(«) See per Cotton, L. J., 3 Q. B. D. 821, and the judgments of the LL. 
JJ. in Anderson v. Bcmk of British Columbia, 2 Ch. D. 644, 664. 

(0 See Berkeley v. Stand. Disc. Co. (No. 2), 12 Ch. D. 295, 18 ib. 97. 
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or member (u). The summons for the affidavit may specify 
the person by whom it is desired that the affidavit should be ^^^^' ^' 
made (x), or the master or judge may name a person to make 
it {y), or make the order generally for an affidavit by one or 
more officers or members (z). The officer or member, selected 
to make the affidavit, if he has not himself charge of the docu- 
ments, must state what his sources of knowledge and means 
of information are, so as to enable the Court to see whether 
he is the proper person to answer, and it is not sufficient for 
him to state merely his belief that there are no other docu- 
ments, as it may not be part of his duty to know anything 
whatever on the subject (a). He should state all he knows 
as to what has become of them (6), and he cannot escape an 
order for production {i.e., discovery) on the ground that they 
are not in his separate and private possession, but belong to 
the corporation or other public body (c). He must show that 
he has bond fide applied for leave to produce them, and been 
refused (d). 

It was formerly necessary, where a foreign sovereign or Discovery from 
government sued in this country, for the defendant to file a J*®?^ °* 
cross-bill for discovery, naming some officer as a co-defendant 
for the purpose of giving it ; the same procedure may now be 
adopted, as in the case where discovery is sought from a cor- 
poration (a), (the only difference being that the sole mode of 
enforcing the discovery is by staying the proceedings) (t) ; 
that is, the defendant may apply to the foreign state to name 
some person from whom the discovery sought for may be 
obtained, and if the state refuses to name a proper person for 
that purpose, or the person so named makes default in giving 
the discovery, the Court will be justified in staying the pro- 

(w) Cooke V. Oceanic Steam Co., W. N. 1876, 220 ; cf. Ranger v. O. W. R; 
4 De G. & J. 74, and Clinch v. Mn. Corp,, L. R. 2 Eq. 271. 

{x) V, ante, p. 160, as to the proper person to be selected. A fonn of 
snmmons is given in the Appendix {post, p. 195). 

(y) Cooke v. Oceanic Steam Co. ; see Lacharme v. Quartz, Ac. Co., 1 H. 
& C. 134. 

(2) See the form of order made in Bep. of Liberia v. Roye, 1 App. Gas. 139, 
140 ; s.c. Tuyin. Bep. of Liberia v. Imp. Barik, L. R. 16 Eq. 179, 9 Ch. App. 
569 ; and Banger v. G. W. B., supra. 

(a) ^QQper Lord Hatherley in Bep. of Liberia v. Boye (H. L.), 1 App. Gas. 
139, 146 ; per Lord Gaims, L G., ib. 142. 

{b) Ib. 

(c) Clinch V. Fin. Ccyrp., L. R. 2 Eq. 271 ; Glyn v. CaulfUU, 3 Macn. & G. 463. 

\d) A. 0. V. Mercer's Co., 9 W. R. 83. 

(5) Bep. Costa Bica v. Erlanger, G. A., 1 Gh. D. 171. 

(0 lb. ; see per Hall, V.-G., L. R. 20 Eq. 141. 

M 2 
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OHAP. 1 
Sect. 1. 



ceedings until the defendant's demand is complied with (u), 
and in the last resort, dismissing the action, where the dis- 
Action may be regard of the order is pertinacious (x). In the case of a mere 
diiMovery foreign corpomtion for trading purposes, as we have seen, the 
given. Court wiU assume that the secretary or other officers are under 

its control, for the puipose of giving discovery on its behalf (y), 
but in the case of a body politic, it must be shown that it has 
such an authority over the particular individual selected as to 
be in a position to compel him to give discovery (z). If the 
party seeking the discovery name an improper person for 
that purpose, the action will not be stayed until he has given 
it (a) ; the head of a foreign state is not, as a rule, a proper 
person to select to give discovery on its behalf on grounds of 
personal dignity (6). As a general rule, some person on the 
spot, and not a mere representative of the foreign state or 
corporation in this country, should be selected (c). 



Sect. 2. 

Bight of 
plaintiff to 
interrogate 
defendant. 



Sect. 2. — Discovery i/n Actions for the recovery of Land, 

The right of a plaintiff in what is in substance an action 
of ejectment on the title to discovery has recently been the 
subject of much discussion (d). It was well established on 
general principles of discovery, (adherence to which is of 
peculiar importance in such cases, owing to the danger likely 
to arise to a person in possession of property from being 
compelled to disclose his title to it) (dd), that he was not 
entitled to enquire into the defendant's title or defence or 
the character of his possession, however little information 
might be given upon the point in the pleadings (e), but in a 

(w) See U, S. v. Wagner, Tj. R. 2 Ch. App. 682 ; Eep. of Liberia y. Imp. 
Bank, ib. 16 Eq. 179 ; S, O, 9 Ch. App. 669 ; per Blackburn, J., 1 Ch. D. 
174 ; Bepublie of Peru v. Weguelin, L. R. 20 Eq. 140. 

(aj) PrioUau v. U. S., L. R. 2 Eq. 659 ; U, S. v. Wagner ; Republic of 
Peru V. Weguelin ; Pep. of Liberia v. Poye, H. L., 1 App. Cas. 189. 

(y) Ante, p. 160 (s). 

(z) Per Wood, V.-C, L. R. 3 Eq. 732 ; Prioleau v. U. S., 2 ib. 669. 

(a) Pep. Costa Pica v. Erlanger, 0. A., 1 Ch. D. 171. 

{h) Jb. ; Prioleau v. U. S., supra. 

(c) Republic of lAberia v. Roye (H. L.), supra. 

{d) See Lyell v. Kennedy (H. L.), 62 L. J. Ch. 386, 8 App. Caa. 217, 
reveraing the decisiou of the C.A., reported 20 Ch. D^. 448. 

{dd) V. post, p. 167. 

(«) See Hort(m v. Bott, 2 H. & N. 249 ; Bleazby v. B., 10 L. R. (Ir.) 60 ; 
Ord. XIX. r. 15. The right to withhold production of documents of title, 
even when pleaded, is expressly reserved to defendants by Ord. XXXI. r. 14 
{ante, p. 124). 
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recent case (/) the Court of Appeal went further, and de- OHAP. x. 
cided that the plaintiff was not entitled to any assistance ^^^' ^' 
from the Court by way of discovery, and consequently could 
mot interrogate the defendant at all, even with the object of 
obtaining admissions in support of his own case, on the 
ground, (1.) that no discovery would have been obtainable in 
such a case in the Court of Chancery, and (2), that the Judi- 
cature Acts (g) did not confer any right to administer inter- 
rogatories in such a case (A). This decision, however, was 
reversed upon appeal by the House of Lords (on the former 
point only), where it was held that the plaintiff in ejectment 
has, as he always had, the same right of discovery as the 
plaintiff in any other action (i). 

There is no rule that a defendant in such an action cannot ^^^^ o^ 
interrogate the plaintiff (within the ordinary limits of dis- interrogate 
covery), but, in accordance with the general rule, he is not plaintiff, 
entitled to interrogate him as to the character or title in which, 
the links through which, or the deeds under which, he claims (Aj), 
except perhaps to the extent of ascertaining the nature of 
his title, where the defendant is in the position of a stake- 
holder (Z), or as an equivalent for particidars (m). In the 
Common Law Courts a distinction was made in this respect 
in^favour of a defendant who had had long possession, who 
was considered entitled to know the nature and character of 
the case made against him, i.e, in what capacity the plaintiflF 
was claiming (there being no pleadings in ejectment) (n), 
so as to prevent him from being taken by surprise. Now 

(/) Lyell V. Kermedy, 20 Ch. D. 484. 

{g) See Ord. XXXI. r. 1. 

{h) The principle of the decision has been followed by a Divisional Court in 
Hemminga v. Williamson^ 31 W. R. 336, and the decision itself by Chitty, J., 
in Fcyrd v. Daniel, 47 L. T. 576 (reversed on appeal). The particular interro- 
gatories disallowed in the principal case are not given but are stated to have 
been directed to obtaining information in support of the pedigree of the 
plainjtiff 's predecessors in title. The plaintiff had also applied for production 
of documents described by the defendant's affidavit as relating solely to the 
defence of his own title, which was refused by Bacon, V.-C, and, on appeal, 
by the same Court (20 Ch. D. 491). 

(i) 62 L. J. Ch. 886, 8 App. Cas. 217 {v. arUe, p. xxxiii.). 

{k) Prov. Ass. Co. v. WInerheny, 18 W. R. 583, following IngUhy v. 
Shaft4}, 33 Beav. 31. 

{I) See Bellwood v. Wetherell, 1 Y. & C. 211, 216 seq,,per Lord Abinger, C.B. ; 
per Blackburn, J., L. R. 7 Q. B. 242 ; W. pi. 379 seq. 

(m) See Evely^i v. E. , 42 L. J. 248 ; amle, pp. 36 seq. 

(n) KetOewell v. Dyson, 9 B. & S. SOO ;p&r Erie, C. J., 14 C. B. N. S. 211 ; 
Pearson v. Ttimer, 16 ib. 157. See also Oarle v. Robinson, 4 Jur. N. S. 633 ; . 

and Bellwood v. Wetherell, supra, in Equity. L 
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X. that actions for the recovery of land are placed upon the 
^Q^' ^' same footing as regards the plaintiff's pleadings as other 
actions (o), and the defendant can obtain inspection of the 
documents referred to in those pleadings (p), the distinction 
seems to be no longer maintainable. 
Defendant The defendant, however, is liable to make an affidavit of 

affida^t of documents, or answer as to documents, there being no dif- 
documents, ferenco in this respect between such actions and ordinary 
thoTO relating o^^s (q), and agreeably to the general rule, the plaintiff is 
to plaintiff's entitled to the production of all documents in the possession 
''• or power of the defendant which are material to his case. 

This was admitted in Lyell v. Kennedy (r), above cited, where 
Lord Justice Brett said, " I do not say that * * * in no case 
can a plaintiff in an action of ejectment ask for discovery of 
documents. If he alleged that the defendant had possession 
of his title-deeds, or of documents which supported his title, 
and it was not denied by the defendant (s) that they sup- 
ported the plaintiff's title, the defendant ought to be com- 
pelled to produce them. If, however, the defendant answers 
on oath that the documents which are mentioned are docu- 
ments which relate solely to his own title, I think that, in 
ejectment at all events, that is a sufficient answer " (t) ; and 
Jessel, M.R., said : " The utmost that the defendant could be 
asked to produce would be the deeds or documents relating 
to the plaintiff's title '* (u). A party has a right to the 
production of deeds sustaining his own title affirmatively, 
but not of those which are not immediately connected with 
the support of his own title, and which form part of his 
adversary's. He cannot call for those which, instead of sup- 
porting his title, defeat it, by entitling his adversary. Those 
under which both claim he may have, or those under which 

(o) Philipps V. P., (No. 1) 4 Q. B. D. 127 ; v. i6., as to what the statement 
of claim in such a case should contain. 

{p) V. ante, p. 122. 

Iq) Bimbold v. Farteath (No. 1), 3 K. & J. 44 ; Qmn v. Batclif, 3 L. T. 
363 ; New British Co, v. Peed, 3 C. P. D. 196 ; followed in Wrentmore v. 
HagUy, 46 L. T. 741. See Lyell v. Kennedy, H. L., 52 L. J. Ch. 885; 
Daniel v. Ford, (C A.), W. N. 1883, 52. 

(r) 20 Ch. D. 491. The application was for prodtuetion of documents 
disclosed by the affidavit of documents and alleged to relate solely to die 
defence of the defendant's title. On appeal to the House of Lords, leave was 
given to file a fresh affidavit in support of the claim of privilege 
(v. ante, p. zxxiv.). 

(«) On affidavit. 

(0 Ih. 492. See Bennett v. Olossop, 3 Ha. 578 ; W. pi. 203. 

{u) lb. See Dunn v. Ferrior, 18 W. R. 129. 
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he alone claims (a;). Thus, an heir-at-law cannot, in that 
character, call for the general inspection of deeds in the pos- 
session of a devisee {y), or of deeds anterior to the will (for ^8^* of hdr- 
his title does not depend upon documentary evidence), but production. 
only of such as relate to or tend to show his own pedigree, 
or what the parcels of the estate claimed are {z), the question 
upon such an application being wha/t docv/ments may assist 
the heir in proving his heirship (a). On the other hand, a Of heir-in-tail, 
party claiming as heir-in-tail is entitled to the production 
of the deeds creating the entail, and also of those leading up 
to its creation, because they are assumed to be the common 
title of both parties, and of documents which will prove his 
descent (&). 

Before, however, an order ought to be made for the pro- Caution to 
duction of any title-deeds under the control of a person who ^here defen- 
is in the possession of land, when an attempt to get them is ^* ^ posses- 
made by a person who has never been in possession, at least 
the party applying ought to show some reasonable case 
which he believes to be true, the production of title-deeds 
obviously exposing a man to many dangers to which he 
ought never to be made liable (c). A mere general allegation 
in an affidavit that the defendant has in his possession docu- 
ments relating to the property claimed, which would be 
material evidence of the plaintiff's title, is not sufficient, 
being denied, to found an order for production upon (d), and 
an order for discovery will not be made before defence, unless 
the Court is satisfied, upon the pleadings or by affidavit, that 
the plaintiff has a reasonably well-founded cause of action {e). 
The rule that a plaintiff in ejectment cannot obtain discovery 
of the defendant's title-deeds depends on the circumstance 
that, where claims to the same land in fee simple are made by 
two different persons, they must be based on inconsistent 

(se) Per Lord Brougham, L. C, 1 Myl. & E. 91 ; Lady Shafteahiry v. 
Arrowsmith, 4 Ves. 70 ; see Bennett v. Olossqpf 3 Ha. 578 ; RumhoJd v. 
Forteath (No. 2), 3 K. & J. 748. 

(2) Wright V. Vemon^ 1 Drew. 344 ; Bennett y. Olossop, supra, 

(a) See i)er Wigram, V.-C, 3 Ha. 581. 

(b) See per Wood, V.-C, in RumboLd v. Forte<Uh, 3 E. & J. 748, 750 ; 
Wright v. Vernon, ubi supra, 

(c) See per Cotton, L. J., 4 Q. B. D. 140 ; per Jessel, M. R., 51 L. J. Ch. 
411 ; per James, L. J., L. R. 7 Ch. App. 694 ; per Wood, V.-C, 
3 E. & J. 750. 

(d) Fhilippsy. P., 27 W. R. 939 ; Beeper James, L. J., tU>i supra, 
(«) lb. 
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OHAP. X. titles ; it cannot therefore be applied to the case of a claim 
^°^' ^' of a right to minerals by the lord against the tenant of a 
manor where the defendant's right to the possession of the 
surface is not disputed, but the plaintiff relies upon a reser- 
vation of the minerals (/). 



Sect. 3. — Discovery in actions on policies of marine 

insv/ran^, 

Seot. a. Long before the Judicature Acts, the peculiarity of in- 
Diflooyeiy from Burance business had given rise to a practice at common law 
plMntiffs in ^f crranting to insurers discovery to a larger extent than in 

acuODB on . . . T 

marine policies, ordinary business, and this ancient practice has not been 
superseded by those Acts (gr). The discovery given in such 
cases is a very large, and, in some respects, exceptional 
one (h) ; for (1) no onvs is thrown on the defendant seeking 
the inspection of showing himself to be entitled to it, as in 
ordinary cases, by affidavit or otherwise (i), and (2) discovery 
may be required, not only from the plaintiff himself, but also 
And all penons from all pcrsons interested in the ship or cargo, the in- 
interested. «ura7UJC, and the proceedings (k), by which is meant, persons 
on the same side 08 tlie plaintiffs, the people who are 
interested in the ship, freight, or cargo, and who are able to 
give information (Z). Thus, where the plaintiffs were bare 
mortgagees, not in possession, of the vessel insured, an order 
was made for an affidavit of documents by the mortgagor, who 
had acted as managing owner, or his representatives, as 
well as by the plaintiffs and all persons interested (m). It 
seems, however, that if the plaintiff in such an action were to 
make an affidavit that no other persons are so interested, his 

( /) Ponsonby v. Hartley, LXXIV. Law Times, 208 (affirmed by the C. A., 
on a different gronnd) ; v. ante, p. xxxix. 

(g) Per Brett, L. J., in China Steam Co. v. Commercial Ass. Co., C.A., 
8 Q. B. D. 142, 145 ; West of England Bank v. Canton Ins. Co., 2 Ex. D. 
472. See Rayner v. RUson, 6 B. & S. 888, and Daniel v. B<md, 9 C. B. N. & 
716, 724 (a). The practice was not recognised in Chancery, where discovery 
conld only be obtained from the parties to the record. (See Queen of 
Portugal v. Olynn, 7 CI. A F. 466 ; Manchester Fire Co, v. Wyhes, 33 
L. T. 142.) 

(h) See, as to the reason, per Coclrburn, G. J., 35 L. J. Q. B. 61. 

(i) Chinja, dkc., Co., v. Commercial, die., Co.; Rayner v. Ritson, 35 
L. J. Q. B. 59. 

(k) See the form of summons in such cases {post, p. 196) ; China, Ac, Co. t 
Commercial, Ac., Co.', West of England Bank v. Canton Ina. Co., supra. 

{I) See per Jessel, M. R., 30 W. R. 225. 

(w) West o/JEfngland Bank v. Canton Ins. Co., supra. 
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own affidavit of documents would be sufficient (n). (3) In chap. x. 
cases of this description the discovery given is not limited to ®®°** ®' 



matters relating strictly to the questions in dispute between Extent of right 

to diBco^firv 

the parties. "Nothing," said Lord Abinger in Jcmaon v. 
Solarte (o), " is more difficult to ascertain, and nothing more 
dangerous to limit, than the right of underwriters to dis- 
covery. It has been'considered, at all times and in all coun- 
tries, that in cases of this nature the underwriters are entitled, 
not OTdy to a discovery of all the d/rcumstances attendAng 
the original contract, but to the whole history of the adven- 
ture and loss. Therefore it is very difficult, and, perhaps, 
dangerous to limit the power of the underwriters in that 
respect. * ♦ * With respect to the entries in the books, 
the general rule is, that the underwriter has a right to the 
inspection of everything relating to the particular transac- 
tion in dispute. If there be any doubt as to the purchase, 
or the shipment, or the value of the goods, or on any question 
as to false papers imposed on the underwriter, he has a right 
to the inspection of the books of the assured in relation to 
those individual matters, but not in relation to matters not 
connected with the transaction." Where the insurance is 

« 

upon the ship alone, documents relating to the cargo may 
nevertheless, be ordered to be produced, as they may be very 
material, e.g., by showing that the voyage was illegal (p). 

It may be made one of the terms of the order that there Stay of pro- 
shall be a stay of proceedings until the discovery is granted, ^ ^^t^^ 
even when the order is for an affidavit by other persons than 
the plaintiff, but he will be relieved against such a stringent 
tei-m, if he satisfy the Court that he has resorted to all 
reasonable, lawful, and practicable means in his power to pro- 
duce the papers or cause them to be produced, and that it is 
absolutely impossible for him to comply with the order (q). 
If the plaintiffs swear that they are the only persons in- 
terested, or that they have tried to obtain documents from 
the other parties interested and failed, that will be sufficient, 
and their own affidavit of documents will suffice (r). A stay 

■ (n) See China, dsc, Co. v. Cornmere. Ass. Co., C. A., S Q. B. D. 142. 

(o) 2 Y. & C, 127, 136 seq. 

ip) Per Brett, L. J., 8 Q. B. D. 146. 

Iq) China, dkc. Co. v. Commercial Co. The plaintiff might enforce the 
affidavit from such other parties under the C. L. P. Act, 1854, s. 48. 

(r) Per Jessel, M. R., 45 L. T. 647 ; West of England Bank v. Canton Co., 
2 Ex. D. 472. 
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X. of proceedings was refused where the plaintiflf, who was the 
^^^' ^' assignee of the cargo insured and of the policy, was required 
to obtain an affidavit of documents from the assignor, who was 
not a party to the action or within the jurisdiction of the 
Court or under the plaintiff's control, there being no sugges- 
tion of fraud («). 



Sect. 4. — Discovery in actions for infringement of 

patents. 

Sect. 4. Notwithstanding the statutory provisions for the delivery 
Ordinary rules by the plaintiff' in actions for the infringement of letters- 
^^ ^MuT^^ patent of particulars of the breaches complained of, and by 
actions for the defendant of particulars of any objections to the validity 
S^ImST^* of the patent on which he means to rely, imder pain of being 
precluded from giving any evidence thereof at the trial (t), 
the ordinary rules of discovery apply to such actions (u), and 
consequently, there is a right to deliver inteiTOgatories by 
the plaintiflf or the defendant, with reference to those very 
matters which ought to be covered by the particulars (im). 
Plaintiff Thus, in addition to the particulars of the place or places of 

coveiy in lieu ^^^ alleged prior user of the patented article (x), the plain- 
of particulars, tiflf, on making out a case for the discovery, may interrogate 
the defendant as to the names and addresses of the persons 
alleged to have used it, and also whether the machine in 
question is still in existence (y). The above decision, however, 
was given in an action in the Chancery Division, where it 
is not the practice as a rule to order the delivery of particu- 
lars, and it seems that in the Queen's Bench Division, at any 
rate, the information should be obtained in the shape of 
fui-ther and better particulars, except, perhaps, when it is 
necessary to interrogate for other purposes (z), 

(s) Fraser v. Burrows^ 2 Q. B. D. 624 (see Queen of Portugal v. Olyn, 7 CI. 
& Fin. 466). In this case the order was for an affidavit by the parties /or wJunn 
the policy luas effected, the object being to get discovery from the assignor who 
was no longer a party interested (see the report in 46 L. J. Q. B. 601). 

{t) See 15 k 16 Vict. c. 83, s. 41. 

(u) Birch v. Mather, 22 Ch. D. 629 ; Finnegan v. James, L. R. 19 Eq. 72 ; 
Crossley y. Tomey, 2 Ch. D. 633. 

(uu) Ih. 

{x) See 16 k 16 Vict. c. 83, s. 41. 

(y) Birch v. Maiher^ supra. In Daw v. Eley, 2 H. & M. 726, and Bovill v. 
Smith, L. R. 2 £q. 459 (where similar discovery was refused), the statute does 
not appear to have been referred to (see joer Malins, V.-C, 2 Ch. D. 539). 

{z) V. ante, p. 36 (p). Such orders have 'in fact been made in numerous 
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The plaintiff is entitled to discovery of everything show- OHAP. x. 
ing, or merely tending to show, the fact of the infringe- ®®°** ^* 



ment (a), and the defendant cannot by denying the mfnnge- ^/^^^ ^y 

X r X • J- /i.\ XT X plaintiff from 

ment refuse to give any discoveiy (6). He must answer defendant, 
all questions directed to prove the fact of infringement, 
although the effect of so doing may be incidentally to 
reveal his own process or mode of manufacture (c). Thus, he 
may be asked whether the articles manufactured or sold by 
him are not substantially identical with those patented by 
the plaintiff, or if not, in what pailiculars they differ there- 
from, and by what method or process he manufactures 
them (d), or whether he uses any of the ingi'edients men- 
tioned in the specification, or any additional ones, and 
whether the additional ones make any difference in the pro- 
cess, though he is not compelled to disclose the nature and 
quantities of the additions (e). Again, although a defendant 
will not be compelled, as a rule, to disclose before the hear- 
ing the names of his customers, yet he cannot refuse to do so 
if the information might lead to important discoveries in 
regard to the infringement of the patent by other persons (/) ; 
thus, in a recent case, the shippers of goods which were 
alleged to be stamped with a counterfeit of the plaintiff's 
trade mark were compelled, in an action for discovery, to dis- 
close the names of the consignors and consignees of the goods 
with a view to taking proceedings against them, the plaintiffs 
being unable to arrive at the information in any other 
way (g). The Court will, however, protect the defendant Oppremive or 
from any improper and unnecessary disclosure of his secret, ^^y^^ot 
and will not enforce from him an oppressive and inquisitorial enforced. 
discovery (h). Thus, in a suit for infringing the plaintiff's 
patent for preparing a colouring matter, alleged to be a com- 

cases in the Court of Chancery under the Statute, e.g. in Flower v. Lloyd, 45 
L. J. Ch. 746. 

(a) See ;?er Wood, V.-C, 3 K. & J. 391 ; Crossley v. SUvxiH, 1 N. R. 426. 

{h) See JUnard v. Levinstein, 10 L. T. 94 ; Foxwell v. Webster, 2 Dr. & 
Sm. 260 ; S.C. i De G. J. & S. 77. 

(c) lb. ; Howe v. M*Keman, 80 Beav. 547. See Kelly v. Wyman, 20 
L. T. 300. 

(d) Crossley v. T(mey, 2 Ch. D. 633. 

(e) Reruird v. Lemnstein, 8 N. R. 665 ; Howe v. M*Keman, 80 Bear. 647. 
(/) Crossley v. Stewart, 1 N. R. 426, distinguishing De laBue y. Dickinson, 

3 E. & J. 388. 

(g) Orr v. Diaper, 4 Ch. D. 92. In Carver v. Pinto LeiU, L. R. 7 Ch. App. 
90, similar discovery was enforced. 

{h) Per Wood, V.-C, 10 Lw T. 94 ; Beeper Hall, V.-C, 4 Ch. D. 96. The 
plaintiff may be expressly prohibited from making known the information 
acquired by nim (r. ante, p. 137, g). 
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Sect. 4. 



DiBooTeiy of 
instances of 
prior user. 



Postponing 
discoyeiy as 
to account. 



binatioD of substances A./B,, C, and D., where the defendant 
was required to state what quantities of those substances he 
used in his business, the names and addresses of the persons 
who supplied him with them, the manufactures of colouring 
matter carried on by him during the last twelve months, and 
all the substances which he had used in such manufacture, 
the defendant, stating in his answer the quantities of sub- 
stance A. used by him, but denying that he had used any of 
the other substances, was excused from any further answer (i) : 
and the defendant will not be compelled to disclose the nature 
and quantities of ingredients used by him in addition to 
those mentioned in the plaintifiTs specification, though he 
must say whether he does use any such additional ingredients 
or not (k). 

All that the statute in terms requii*es the defendant to 
state in his particulars of prior user, and all that can be 
required by the order for such particulars, is the place or 
places where and the nnanner in which the prior user of the 
invention is alleged to have taken place (l) ; but, by the 
well-established practice in such cases the defendant is never- 
theless bound to give full particulars, stating the names a/nd 
addresses of the persons by whom, and the dates at which, 
such previous user is alleged to have taken place (tti). 
The plaintiff is not entitled to obtain particulars of ob- 
jections from the defendant before delivering particulars of 
breaches (ti). 

In accordance with its general practice of enforcing a full 
answer, where a defendant answered instead of putting in 
a plea, the Court of Chancery at one time compelled a 
defendant, even where the infringement was denied, to give 
discoveiy by answer of profits made by the sale or use of the 
ai-ticle alleged to be an infringement, the names of cus- 
tomers, &c., and other particulars of his trade (o), which 

(i) Simpson v. Charlesworth, 14 L. T. 699. See Rolls v. Isaacs^ W. N. 
1878, 37. 

(A;) Jienard v. Levinstein^ 10 ib. 94. 

(Z) See Flotoer v. Lloyd, 45 L. J. 746 {S.C. XX. Sol. Journ. 660). 

(w) 76. See Birch v. Mather, 22 Ch. D. 629 ; Penn v. Bihhy, L. E. 1 Eq. 
548 ; Morgan y. FtUler (No. 2), 2 ib. 297. See as to amending particnlarB of, 
or answers as to objections, per Jessel, M. R. L. R. 19 £q. 73 ; Daw v. Sley, 
1 ib. 38 ; Penn y. Bibby, supra; and as to the sufficiency of such particolars or 
answer, Morgan y. FtUler, supra ; Flofwer y. Lloyd, XX. Sol. Journ. 860 ; 
Plimjdon V. Spiller, ib. 859. 

(») Finnegan v. James, L. R. 19 Eq. 72. 

(o) See Swinbome y. Nelson, 16 Beay. 416 ; Howe y. M*Keman, 30 ib, 547 ; 
Crossley v. Stewart, 1 N. R. 426 ; ante, p. 27. 
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could afford no assistance in determining the question of chap. x. 
infringement, and which would be obtained as a matter of ^^^^^* 
course under the decree, in the event of the plaintiff suc- 
ceeding (p), but latterly the practice was so far modified as 
to postpone discovery which aaaumed the fact of infringe- 
ment until after the hearing (q). Accordingly, in an action 
against shipper^ for exporting goods marked with what the 
plaintiffs alleged to be their trade-mark, the infringement 
being denied, discovery was refused before the trial of the 
names and addresses of the manufacturers and purchasers of 
the goods, and of the prices at which they had been bought 
and sold, as being matters the discovery of which was not 
likely to assist the plaintiffs in making out their case at the 
hearing, and which might have been used in a manner 
prejudicial to the defendants in their trade (r), and, 
latterly, mere money accounts of profits, &c. were refused 
before the hearing (s). Since the Judicature Acts, as we l>i«5reti<^ 
have already seen (as), there is a discretion as to requiring a Acta, 
defendant to answer as to the result of an account before the 
trial, especially as to an account of profits, as it would not 
help the plaintiff to get a judgment, and it would be oppres- 
sive to order it while his title is in dispute (t). Thus, where 
the question in dispute was which of the two parties was 
entitled to use a particular trade-name for their goods, the 
Court refused to compel the plaintiffs to set forth the yearly 
quantities of goods sold by them for a number of years 
past (tt). But where the infringement is admitted, the de- 
fendant cannot refuse to disclose the names and addresses 
of persons to whom he has sold the patented article, on the 
ground that they would thereby be exposed to legal pro- 
ceedings (u). 

After an account of profits or an inquiry as to damages ^^^ j^^ 

(p) See per Wood, V.-C, 3 K. & J. 892. 

Iq) See De la Rue v. DUkinson, 3 E. & J. 388 ; Forwell y. Wdtster, i De 
G. J. & S. 77; Carver v Pinto LeUe, L. R. 7 Ch. App. 90; per Lord 
Hatherley, L. C, 4i6. 576. 

(r) Carver v. PirUo Leite, 8upra'{Bee on this case per HaU, V.-C, 4 Ch, D. 
96) ; see Lea v. Saxby, 32 L. T. 731, and ffeugh v. Garrett, ii L. J. Ch. 805. 

{a) See De la Rue v. Dickinson, 3 E. & J. 888 ; per Lord Hatherley, L. C, 
L. R. 4 Ch. App. 576. Distinguish Crossley v. Stewart, 1 N. R. 426. 

(as) V, anU, p. 28 ; Parker v. Wells, C. A., 18 Ch- D. 477 ; BeribowT. Low, 
C. A., 16 ib. 93, 98, per Jessel, M. R. 

(t) See per J easel, M. R., in Parker t. JFells, at p. 484, and as to such 
accounts generally, ante, p. 31. 

(tt) BeMKnov. Low. 

iu) Tetky v. Boston, 18 C. B. 648 ; Murray y. Clayton, L. R. 15 Eq. 115. 
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Sect. 4. 



accoimt or 
damages. 



Right of 
defendant to 
di8C0Tery from 
plaintiff. 



has been directed, the defendant may be required to disclose 
. the names and addresses of all persons from whom he has 
received sums of money in respect of royalties or licenses to 
use the patented article (x), or the number of the patented 
articles made or sold by him since the date of the patent, 
together with the names and addresses of the purchasers (y). 
In prosecuting such an inquiry, the plaintiff is entitled to 
have from the defendant the fullest possible discovery (0), and 
the discovery necessary for the taking of the account will be 
granted, although an appeal against the judgment is pend- 
ing (a). If a defendant who is charged with selling goods 
impressed with the plaintiff's stamp has kept no account of 
such sales, and is unable to say how many of such goods he 
has sold, the plaintiff may require him to say to whom he 
has sold those particular goods, and if he is unable to dis- 
tinguish between the customers to whom he has sold goods 
so marked and others not marked, then (but not otherwise) 
to disclose the names of all his customers, to enable the 
plaintiff to investigate the matter for himself (6). 

The defendant is entitled to a full, fair, and distinct notice 
of the case intended to be made against him (0), and may 
interrogate the plaintiff as to the particulars of the infringe- 
ment on which he relies (d). In such case the plaintiff may 
answer by reference to the statement of breaches contained 
in his pleadings (e). In support of the defence of want of 
novelty, he may interrogate the plaintiff as to the inven- 
tions described in the specifications of previous patents, and 
ask in what respect they differ from his ( / ), and generally, 
may ask all questions which are fairly calculated to show 
that the patent is not a good patent, or that what the 
plaintiff alleges to be an infringement is not an infringe- 
ment (g). In a case of this description, the case of the 

{x) Kerr on Injunctions, 437. 

\y) Murray v. Clayton L. R. 15 Eq. 115 ; Saatby v. Easterbrook, ib, 7 Ex. 
207 ; Leather Cloth Co. v. Eirschfield, 1 H. & M. 295. 

(2) See jpcr Bacon, V.C, L. R. 16 Eq. 118. 

(a) 8a£l>y v. Easterhrook, L. R. 7 Ex. 207. 

{h) Seei?er Wood, V.-C, 1 H. & M. 297. 

(c) Bailey v. Kynock (No. 2) L. R. 19 Eq. 229 ; Needham v. Oxley, 1 
H. k M. 248. 

{d) HoffrMmn y. Poaill, L. R. 4 Oh. App. 673. 

(e) lb. 

(g) Per Giffard, L. J., L. R. 4 Oh. App. 681. The nature and extent of the 
discovery which the defendant may exact from the plaintiff is shown in Reiuird 
V. Levinstein (No. 2), 11 L. T. 79. 
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defendant is, that the plaintiff's patent is invalid, and every- ohap. x. 
thing that is material to show that, is part of the defendant's . ^^' ^' — 
case, and he is entitled to discoveiy as to all matters of fact 
which are or may be material to his case (h), though, in 
accordance with the general rule, he is not entitled to a dis- 
covery of the details of the plaintiff's evidence (hh). Thus, 
where the plaintiff's case was that he had used the de- 
fendants' trade- mark for his goods with the knowledge and 
consent of their predecessors in title, the plaintiff was not 
compelled to answer interrogatories as to the quantities of 
such goods sold by him in each year (i). 

The Court has also power, in such actions, at the instance Inspection of 
of either paily, to order an inspection, i.e., an inspection of ^J^^^^ 
the instrument or machinery manufactured or used by the 
parties, with a view to evidence of infringement (not of 
books or documents, the inspection of which is otherwise 
provided for {ii),), and may give such directions respecting 
such inspection as it may think fit {k), including the taking 
of specimens or samples (1), 

The foundation of the jurisdiction in such cases is the Not granted 
necessity on the part of the applicant for the inspection for ^^* ^^^^ 
the purpose of proving his case (It), and though the Court of necessity must 
Chancery showed greater readiness to allow inspection in 
such cases than the courts of common law, it was never con- 
sidered as a matter of right, but of discretion to be exercised 
with regard to all the circumstances of the case (m). Before 
making the order the Court should be satisfied of two things ; 
(1) that there really is a case to be tried at the hearing of 
the cause, and (2) that the inspection is of material import- 
ance to the party's case, as made out by his evidence (n). 

It must be essential for the purpose of enabling him to 

{h) Per Selwyn, L. J. L. R. 4 Oh. App. 679 ; see per Giffard, L. J., uM 
supra. 

(fih) See Beniow v. Low, C. A., 16 Ch. D. 93 ; v, ante^ p. 37. 

(i) lb. 

(it) Vidi V. SmUh, 8 E. & B. 969. 

\k) 15 k 16 Vict. c. 83, s. 42. See, as to the mode of applying for such an 
order, wnUf p. 147, and for forms, post, p. 197. The order cannot be made in 
respect of property situated in a foreign country {ib. ). 

(V) Rkssell V. Cowley, Webst. 467 ; PaterU Type Co. v. Walter, John, 727 ; 
Flower v. Ll(yyd, W. N. 1876, 169, 280 ; v. ante, p. 149. 

{II) V. a7Ue,ja. 148. 

(m) See per Giffard, V.-C, 19 L. T. 46. 

(n) Ib. See also Amies v. Kelsey, 22 L. T. Q. B. 84, and Meadows v. Kirk' 
man, 29 ib. Ex. 205 (at common law). 
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. prove his case (o), and this necessity must appear upon the 
_ pleadings, or by affidavit (p). Thus, inspection will not be 
granted of the defendant's works or machinery, where an 
examination of the article itself alleged to be an infringement 
would decide the question (g). The inspection will be strictly 
limited to what the exigencies of the case require ; thus, the 
alleged infringer will not be ordered to produce all the 
machines in his stock of every kind, but to verify on affi- 
davit the several kinds of machines sold or exposed for sale 
by him, and to produce a specimen of each class for in- 
spection (r). Inspection by an impartial expert may be 
ordered instead of by the party himself, as being a rival in 
trade (rr). Pending an appeal, the operation of the order 
will be stayed, if its immediate enforcement would render it 
nugatory (s). 
Time for The application may be made by the plaintiff before 

^lioftioD. defence («s), and it has been said, even before delivery of a 
statement of claim, where such inspection is necessary for 
the purposes of pleading (Q, but in a later case the Court of 
Exchequer, " without laying down any general rule," refused 
an application for leave to interrogate before declaring (i^). 
It seems that the plaintiff is not entitled to discovery at that 
stage merely because he is unable to deliver particulars of 
breaches without it {x), but he will be allowed to amend his 
particulars if desired, after obtaining it {y). 

A defendant will not be allowed inspection Qf the pa- 
tented article before defence, in order to enable him to give 
particulars of his objections (z)^ The order may be made 
after judgment (a). 

(o) Batl&y V. Kynock (No. 1), L. R. 19 £q. 90. 

{p) See, as to what the affidavit shoula contain, Thomas v. Tillie, 17 Jr. 
C. L. Rep. 783 ; S?iaw v. Bank of England, 22 L. J. Ex. 26. 

(q) Bailey v. Kyruniky supra, 

(r) Singer Co. v. Wilsm, 12 L. T. 140. 

{rr) FUymery, Lloyd, XX. S. J. 708 j W. N. 1876, 169, 230. 

\s) Ih, 684, 703. 

{ss) Thomas Y. Tillie, 17 Ir. C. L. Rep. 783 (where it is stated that a similar 
application was granted in the Courts here). 

\t) Amies v. Kelsey, 22 L. J. Q. B. 84, per Crompton, J. ; v, ante, p. 147 (I). 
The application must be supported by affidavit showing the necessity {ih. ). 

{u) Jones V. PlaU, 30 L. J. Ex. 365. See, however, Jones v. Lee, 25 i&. 241. 

(«) lb. 

(y) lb. 

{z) Crofts V. Pe€u^, 2 Hodgs. 110 ; v. ante^ p. 147 (m). 

(a) ffoUand v. Fox, 8 £. & B. 977. 



CHAPTER XI. 

MISCELLANEOUS. 

Sect. 1. — Discovery in the Court of Appeal 

The Court of Appeal, as having " all the powers and duties <5HAP. 
as to amendment and otherwise of the Court of First In '— 



stance " (a), has iurisdiction to order production of documents ^'^' ?P 

t t* » -I • T- order dis- 

Defore it at the hearmg of the appeal (6) ; in such a case covery. 
notice should be given to the party in whose possession they 
are to produce them at the hearing, failing which applica* 
tion may be then made to the Court by motion (c). 

Sect. 2. — Discovery on references to arbitration. 

The Court of Chancery would not grant discovery in aid of s^Q^- ^' 
proceedings before purely voluntary tribunals of the party's Discovery 
own choosing, such as arbitrations (d), but, in the case of com- J^bhration. 
pvZsory references by the Court itself, discovery was obtain- 
able (e). In the case of references for inquiry and report 
under the Judicature Act, 1873 (/), if discovery is needed, 
application should be made (in the Queen's Bench Division) 
at chambers in the ordinary way, or (in the Chancery Divi- 
sion) to the Judge at chambers to whom the action is 
attached, as official referees have no jurisdiction to order dis- 
covery (gr). Where the action has been referred for deci- 
sion (A), the Court has no longer jurisdiction to order 

(a) See Ord. LVIIL r. 5. 

{b) Benyon v, Godden, G.k.^ W. K. 1877, 257 ; see In re Nat, Funds Ass, 
Co., 24 W. R. 774. 

(c) Ih. 

(d) See Re Angl, AustraX, Bank, 10 L. T. 369. 

(c) British Empire Shipping Co, v. Somes, 3 E. & J. 433. 
(/) V, ib,,a. 56. 

ig) Dawvillier v. Myers, 17 Ch. D. 346, settling the question raised in Row^ 
eliffe V. Leigh, 4 Ch. D. 661. 
QC) S. 57. 
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XI. discovery, which should be provided for by the order of 
^^^' ^' reference (i). 



Sect. 3,— ^Discovery in lunacy. 



Sect. 8. 

Inspection of 
the proceed- 
ings in 
lunacy. 

Inspection of 

title-deeds, 

&c. 



Prima fadt 
title must be 
shown. 



According to the established practice in lunacy, no person 
except the parties and those claiming under them may as of 
right inspect the proceedings in lunacy. To entitle any 
other persons to such inspection a case must be made out to 
the satisfaction of the Court (A;). 

As between rival claimants to the estate of the lunatic, 
each of them is entitled, on showing a primd facie title to 
the estate, to access to the title-deeds and other documents 
relating to such estate, which have been deposited with the 
master or registrar in lunacy, for the purpose of establishing 
his claim (l), and if successful therein to have them de- 
livered out to him (m). 

It is not enough to swear that the production of them is 
necessary for the establishment of the applicant's case, but 
a primd fade title to the estate must be shown (n). The 
Court requires pri/md facie evidence of an interest in 
the documents, because they ought not to be open to the 
inspection of strangers, who have no shadow of interest in 
them ; but any primd facie case which makes it reasonably 
probable that the documents may contain something to 
support the applicant's case is sufficient (o). Thus, in- 
spection of documents relating to the lunatic's pedigree 
and estate was allowed to a person claiming to be his 
heir-at-law, although it was sworn on the other side, 
and not contradicted, that the estate had descended to the 
lunatic from his mother, and that the applicant was no 
relation to the mother, on the ground that the documents 



(i) Penriee v. Williams, 31 W. R. 496 ; sembU, an action for discoyery 
would lie ( V. ante, p. 3). 

{k) He Smyth, C. A. (No. 1), 15 Ch. D. 286 ; re Wood, 4 De G. J. & S. 134. 
See Tyas v. Broum, 42 L. T. 501 ; Viman v. LiMU, Ixxv. L. T. 108. 

{I) See re Ferrior, L. R. 3 Ch. App. 175 ; re Smyth (No. 1), tupra ; re 
Smyth (No. 2), 16 Ch. D. 673 ; ExparU Clarke, Jac. 589. 

(m) See re Pearson, 1 Coop. Pr. Cas. 314. 

\n) Ke Smyth (No. 1) ; re Wood, supra, 

(©) Per Cotton, L. J., in re Smyth (No! 2.), C. A., 16 (}h. D. 673, 674. 
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mighty nevertheless, contain something to show that the 
descent ought to be traced fi'om the lunatic himself (p). ^°*' ^' 

Upon the application of the next-of-kin of a lunatic for Inspection 
the inspection of securities deposited by him with a third aolicitw. 
person, in order to obtain the Master's report as to the lunatic's 
property and the appointment of a committee, the Court 
ordered that the Official Solicitor in Lunacy should inspect 
and schedule them (g). 

Application must be made by jpetition to the Lord Chancellor Applicati(m to 
or the Judges for the time being intrusted with the care and p^^J^* ^ 
commitment of the custody of lunatics and their estates (r), 
and must be supported by an affidavit verifying the petitioner's 
title to the lunatic's estate (s), which may be made either b^ 
the petitioner himself or by his solicitor (Q. Liberty to 
take copies or extracts of the documents may be refused^ or 
reserved for a further application (u). 



Sect. 4. — Discovery in election petitions. 

In a parliamentary election petition, neither the Court nor Seot. 4. 
a Judge at Chambers has power to order interrogatories to be Nodiacoyery 
administered to, or discovery of documents to be riven by from mttiiig 
a sitting member (x), under ss. 2 and 26 of the Parliamen- 
tary Elections Act, 1868 (y), or the 44th rule of Michaelmas 
Term, 1868, as the principle, practice, and rules on which 
committees of the House of Commons have heretofore acted 
in dealing with election petitions (z) (where discovery from 
the sitting member was a thing unheard of), are to be ob- 
served by the Court and Judge in the case of election 
petitions under the Act, unless and until altered by any 
rules made thereunder (a). The early cases, therefore, in 

{p) lb. Similar inspection had been previously allowed to the rival 
claimant ex parte mcUernd {re Smyth, No. 1. 15 ib. 286). 

{q) Re Campbell, C. A., 13 Ch. D. 323. 

(r) See Jud. Act, 1875, s. 7. Such applications have been recently made to 
the division of the Court of Appeal which hears appeals from the Chancery 
Division. 

(») See re Smyth (No. 1), 15 Ch. D. 286 ; re Wood, 4 De G. J. &. S. 134. 

(0 F. ib. 

(w) See Ex parte Clarke, Jac. 589 ; re Ferrior, L. R. 4 Ch. App. 176. 

(^ Wells V. JFren (Wallingford Election petition), 5 C. P. D, 546 ; Moore 
V. Kenriard (Salisbury petitionjf, 10 Q. B. D. 290. 

(y) 31 & 32 Vict. c. 125. 

(2) Ib. 8. 26. 

(a) Ib. s. 25. 

K 2 
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Diacoveiy 
under Ballot 
Act, 1872. 



Not granted 
as matter of 
coarse. 



which such discovery was ordered, are no longer law (6), 
^^*' ^' the attention of the Judges who decided them not having 
been drawn to s. 26 of the Act (c). 

Under the Ballot Act, 1872 (35 & 36 Vict. c. 33), 
sched. I., rs. 40 and 41, inspection may be obtained by the 
petitioner, from the Clerk of the Crown in Chancery, of 
ballot-papers and counterfoils, relating to the election, on 
satisfying the Court or Judge (at Chambers) (d) by affidavit 
that such inspection is required for the purpose of the peti- 
tion impeaching the election {e). The object of the Act 
was to preserve secrecy as to the way in which an 
elector has voted, and some special ground must be 
shown for violating this secrecy (/). It is not enough 
that inspection is asked for. The Court must be satisfied 
by evidence on oath that it is reasonably and borui 
fide required for that purpose. The grounds alleged for 
requiring it must be looked at (g). Accordingly, inspection 
of the ballot-papers and counterfoils will not be granted for 
the purpose of showing the persons who voted, where the same 
information would be aflforded by the marked register of 
voters (without the same risk of disclosure of how they 
voted), whch is open to public inspection under s. 42 (h). 

But where it was alleged that the returning officer had 
wrongly rejected ceiiiain ballot-papers, upon grounds appa- 
rent on the face of them, inspection was ordered, as being 
absolutely necessary to enable the petitioner to prosecute 
his case (i). The clerk who has the custody of the documents 
relating to the election cannot refuse inspection of any of 
those which are made pvhlici juris by the above section, 
on the ground that they are sealed up in one package with 
documents for the inspection of which an order is neces- 



(6) The Coventry PeUiion, 19 L. T. 742 : the Staffordshire Petition, 20 ib, 
237 ; the Bewdley Case (not reported). 

(c) Wells V. Wren, supra. In this case the Court (Lord Coleridge, C. J. 
and Grove, J.), expressed a doubt whether the election Judges could make a 
rule for discovery. 

(d) /.«., a Divisional Court of the Queen's Bench Division, or one of the 
iudffes upon the election rota, or an ordinary judge at chambers (see r. ii of 
Mid), term, 1868). 

(e) See Stowe v. Jolliffe, L. R. 9 C. P. 446 ; the Tyrone EUetum Petition, 
Ir. Rep. 7 C. L. 190. A form of summons is given in 43 L. J. C. P. 174. 

(/) Stoioe V. Jolliffe, 
\g) Per Denman, J., ih. 469. 
\h) Stowe V. Jolliffe, supra. 

(i) The Tyrone Electum Petition, Ir. L. R. 7 C. L. 190. See a form of order 
ib, 192. 
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sary (K), and he may be compelled to produce them by a oeap. 
mandamus or a simple rule of Court, ^^<^*' ^' 

It seems that the application should not be made before SernSle, not 
presentation of the petition (m), as the inspection was not pe^itSn^ 
intended to enable the applicant to fish for a case^ but only 
to enable him to prove a bond fide case (n). 

(k) Stowe V. Jolliffe, L. R. 9 C. P. 446. 

(m) Manchester Election Fetitian, 54 Li^w Times, 53^ 

(n) lb. 



CHIpTER XII. 

COSTS. 

CHAP. XII. The rule in Chancery was, that a plaintiff seeking dis- 
CostB of action covevy ouly always paid the costs of it (a), the defendant 
fw discovery upon putting in a sufficient answer being entitled to receive 
his costs by an order of course at the Rolls (6). Similarly, 
persons, who are made defendants to an action for the purpose 
of discovery only (c), on putting in sufficient answers, are en- 
titled to be dismissed from the action with costs (d). 
Costs of Under the present practice, the costs of and vnddent to 

S»co^^. ^ ^^^ pvoceediTiga in the High Court, including applications for 
discovery, the order made thereon, and of the answer, ex- 
amination, inspection, or other discovery which is conse- 
quent upon that order, are in the discretion of the Court 
(including a Judge or Master), and may either be dealt with 
at the time or be reserved until the hearing (e). If not so 
dealt with, they are in the discretion of the Judge at the 
trial, unless in the case of actions tried by a jury, when they 
follow the event, unless otherwise ordered (/), and being 
discretionary, no appeal lies from an order as to such costs, 
except by leave of the Judge who makes it (g). 
Costs of inter- The costs of interrogatories and the answers thereto 
f°f**?"®* ^^ are usually treated on taxation as part of the " costs in the 

answers* ^ 

cause,*^ which follow the event (h), and this is the case with 
the costs of the discovery given by an officer or member on 

(a) See Dan. 1411 ; Morgan's Law of Costs, pp. 214 seq, 

(b) lb, 

(c) V. ante, p. 11. 

(d) Bull V. JFest LoncUm School Board, 34 L. T. 674. 

(«) Ord. LV. ; Abud v. Rich^, 2 Ch. D. 528 ; Ficary v. G, N, R, 9 Q. B. 
D. 168 ; MUchell v. DarUy Coll Co., 10 ib, 457. 
(/) Ord. LV. 

Q) Jud. Act, 1873, s. 49 ; MUchell v. Darley Coll. Co., vM supra, 
{h) See Baines y. Bromley, 6 Q. B. D. 197, 200. 



COSTS. 183 

behalf of a corporation or company (i). The Court may, qhap. xii. 

however, in adjusting the costs of the action, at the instaifice 

of either party, inquire or cause inquiry to be made into the 

propriety of exhibiting the interrogatories, and if it is the 

opinion of the taxing-master or of the Court or Judge that 

such interrogatories have been exhibited unreaaonably^ 

vexatioualy, or at improper length, the costs occasioned by 

the interrogatories and the answers thereto are to be borne 

by the party at fault (k). Thus, the costs of a further 

answer, unnecessarily and vexatiously required, have been 

ordered to be paid by the plaintiff (Z). Again, the Judge 

before whom the action is tried, or a divisional Court, has 

power under Order LV. to order that any particular costs 

shall not follow the event of the action, and to allow them 

to the unsuccessful party, so that, although the costs of 

interrogatories administered in the action and answers, as 

a rule, follow the event, a party who succeeds by means of 

them in establishing his claim to a substantial amount, 

though unsuccessful in the main result, might be allowed 

the costs of them (m). In the Common Law Courts, the 

costs of administering interrogatories have been disallowed 

where the answer had not been used at the trial (n), but 

in a Chanceiy case, the cost of interrogatories which, though 

prepared, were not filed in order to save expense, were 

allowed on taxation (o). 

The general rule is, that whenever a party has by his own Ooeta of 
fault, however venial, occasioned expense, he must pay the app|ica*i<^» 
costs {p) ; accordingly, the costs of an application for leave to interrogate, 
deliver interrogatories, where the time for doing so of right 
has been suffered to elapse, may be ordered to be paid by 
the applicant {q). 

The costs of applications to strike out interrogatories as Costs of 
scandalous or to expunge scandalous matter from answers or fca^^^alo^s or 

/»!• irt»i* 1 • impertinent 

affidavits, or to take off the file irregular or evasive answers or matter. 

(i) Berkeley v.- SUmdard Discmint Co., C. A., 13 Ch. D. 97. 

(*) Ord. XXXI. r. 2, cf. Rules S. C. 1876 (costs), Ord. VI. r. 18. 

(l) Cocks V. Stanley, 6 W. R. 45. 

(m) See Baines v. Bromley, 6 Q. B. D. 197, 200, per PoUock, B. 

{^) Ridley v. Sutton, 1 H. & C. 741. 

(o) Dames v. Marshall, 1 Dr. & Sm. 564. 

(p) Per Kinderslev, V. C, in Dakins v. OUrraU, 4 Jur. N. S.. 579. See 
Ahvd v. Riches, 2 Ch. D. 528. 

{q) lb. But see London, etc,. Ins, Co, y. DavieSf 5 Ch. D. 775, where they 
were made costs in the cause. 
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CHAP. jai. prolix and impertinent affidavits of documents, must be paid 
by the party in fault ; in the former case, costs are allowed 
as between solicitor and client (r), even in c£uses between 
husband and wife (a). The usual form of order is for the 
payment of the costs " of and incident to " the answer or 
affidavit and of the application (t), which include the costs of 
taking a copy of the objectionable document (u). 
Costs of The costs of putting in separate answers will not be 

answer. allowed, where there is no justification for such a course, e.g,, 

in the case of partners who are sued as such and interrogated 
as to their joint transactions (x), and the officer or member 
of a corporation or company, who gives discovery on its 
behalf, should not put in his answer by a separate solicitor, 
but should act by the solicitor of the corporation or com- 
pany (y). 
Application The costs of, and incidental to applications for an answer 

^^^/^7^^* or further answer are in the discretion of the Court or 

or further 

answer. Judge, and should be provided for by the order made thereon 

(see Order LV,), or, semhle, applied for subsequently («), as, 
otherwise, they cannot be recovered as "costs in the 
Costs of further cause " (a). The rule as to the costs of further answers or 
answer. examinations has already been given (6). They may be 

ordered to be paid immedicUely, and it is said to be highly 
important for keeping the business of the Court regular, 
that such costs should be finally disposed of at once (c) ; in 
the Queen's Bench Division, it is usual to make them costs 
of the successful party "in any event" {d). In the Court 
of Chancery, where the defendant submitted to exceptions for 
insuffixAency (the modem substitute for which is a written 
statement of the answers objected to as insufficient), before 
they were set down for hearing, he had to pay the plaintiff 
205. costs {e), 

(r) ChristU V. a, L. R. 8 Oh. App. 499. 
(s) Pearse v. P., 29 L. T. 453. 
it) See Walker v. Poole, 21 Ch. D. 836. 
(u) Read v. Barton, 3 K. & J. 166. 

{x) Bull V. West London School Board, 84 L. T. 674 ; Consol. Ord. XL. 
r. 12. 

(y) Berkeley v. Standard Co., C. A., 13 Ch. D. 97. 

(z) See Beits v. RiineU, W. N. 1866, 22 ; Abud v. Miches, 2 Ch. D. 528. 

(a) V. aTUe, p. 100. 

(b) V, ante, p. 101. 

(c) See Thmias v. Bawling (No. 2), 27 Beav. 875, Romilly, M. R. ; Ord. XL. 
r. 12 

(d) See Vicary v. G. N, B., 9 Q. B. D, 168. 

(e) Ch. Consol Ord. XL. r. 13. 
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The costs of making the affidavit of documents are in- chap. xii. 
variably treated as costs in the action (/), unless it is other- oosts of 
wise provided by the order directing the affidavit to be made. Affidavits of 

, /, . 1 . Docaments. 

The costs, however, of any unnecessary matter contained in 
such an affidavit, or of any improper length in the affidavit, 
may be disallowed at the hearing of the case or on taxa- 
tion ig). 

According to the practice of the Court of Chancery, the Costs of 
party producing waCs not entitled to his solicitor's costs of the ^ ^^^^^ 
production as costs in the cause (A), whether made at the 
Record and Writ Clerk's Office or at the office of his own 
solicitor (which was merely a matter of indulgence and con- 
venience granted him), while in the Common Law Courts 
where the practice of ordering production at a public office 
was (as before stated) unknown, the costs of produc- 
tion at the solicitor's office were allowed, such production 
being a matter of right not of favour (e). Probably, some 
new rule will be framed to render the practice uniform as 
to the place, and consequently the costs, of production in all 
divisions, and production will be directed in all cases to be 
made either at the central office or at a district registry 
as the case may be (Jc\ The schedule of costs in the Rules 
of the Supreme Court, June, 1876 (costs), contains no allow- 
ance for attendances either on inspecting documents or pro- 
ducing them for inspection, except where such inspection 
or production takes place under Ord. XXXI. r. 14 (Z), and 
no costs are to be allowed of such notice or inspection 
unless good and sufficient reasons for giving such notice and 
making such inspection can be shewn (m). 

The costs of inspection are within the discretion of the Court Costs of 
or Judge making the order therefor (w), but if not provided for "^^P®^^*'^'^* 
therein, the inspecting party cannot recover them, or the costs 
of taking copies, from his adversary as costs in the cause, it 
not having been the practice to allow such costs in the Court 

(/) Rs. S. C. Apr. 1880, Sched. Form H. 14. 

{g) lb. 1875, Ord. VI. r. 18. 

(h) Brwm v. Sewell, C. A., 16 Ch. D. 517. 

(Olb. • ^ 

(k) See^>er Jessel, M.R., ib. 519, Kn^per Lush, L.J,,ib. 521. 

(l) F. ante, pp. 122, seq, 

(m) Ib,f Ori VI. (Special Allowances, etc.) r. 16. 

(n) Ord. LY. Under exceptumal circumstances, the costs might be made 
costs intjie cause, or of one or other of the parties in any event (see »er Brett, 
L. J., L. R. 7 C. P. 365). 
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CHAP. XII. of Chancery (o), and there being nothing in the Judicature 
Acts to alter the practice (p), except where the inspection 
takes place under Order XXXI. r. 14 (q). The expenses of 
an accountant or other special agent employed to make 
such inspection may, however, be recovered by the party 
employing him, if successful, as expenses for qualifying a 
Cost of witness to give evidence (r). The costs of the application for 

iMpection^ ^^ ^^ Order for inspection are usually treated as costs in the 
cause (s) ; the applicant may, however, even though suc- 
cessful, be ordered to pay the costs, unless he has previously 
Inspection of applied for inspection and been refused {t). The costs of 
prope y. inspection of property are in the discretion of the Judge and 
must be provided for by the order, as otherwise they cannot 
be recovered by either party (u). They are usually ordered 
to be paid by the inspecting party (x). 
Applications The costs of applications for an extension of time for an- 
J?^®^*®°*^*^'^°^swering or taking any other proceedings are in the discre- 
tion of the taxing-master, in the absence of an order by the 
Court or a Judge directing by whom they are to be paid (y). 
In practice, the costs of one such application are usually 
allowed as costs in the cause (z). 

Where the application is made justifiably and bond fide, 
the applicant is entitled to the costs of the application, even 
though the writ is not actually issued (a). If briefs are 
delivered prematurely by the applicant, the costs of them 
Applications will be disallowed (6). The costs of writs of attachment 
c men . ^^^^ ^ ^^ have seen, in the discretion of the Court, and 
should be asked for on the application for the issue of the 
writ (c). 

(o) See Flockton v. Peake (No. 2), 12 W. R. 1023. In the Common Law 
Courts, the inveterate rule was that the applicant paid the costs of the inspec- 
tion (Republic of Peru v. TFeguelin, L. R. 7 C. P. 352), though the costs of 
the application were usually made costs in the cause (ib). 

(p) Brown v. Sewell, C. A., 16 Ch. D. 517. The statutory fonn of order 
for inspection contains no direction upon the point. 

{q) v. ante, p. 185. 

(r) Rs. S. C, June, 1875 (costs), Ord. VI. r. 8 ; MackUy v. CkiUingwortk, 
2 C. P. D. 273 ; TumbuU v. Janson, 3 ib. 264. 

(s) V. ante. 

(t) See The Memphis, L. R. 3 A. & E. 23. 

{u) See Mitchell v. Darley Coll. Co., 10 Q. B. D. 467. 

(jc) Ib. ; ante, p. 148. 

{y) Rs. April, 1880, r. 65. 

(a) Cf. Rs. S. C. (costs) 1875, Ord. VI. r. 22, annulled by the previous rule. 

(a) Tho^nas v. Palin, C. A., 21 Ch. D. 360. 

(6) lb. 

(c) Abud V. Richea, 2 Ch. D. 528] amie, p. 155. 
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Appeals to the Court of Appeal upon interlocutory matters, chap. xii. 
such as questions of discovery, are entertain ed only as to . 

matters of principle, unless where the Court below has not appeals toC. A. 
been unanimous (d), and in a recent case, in order to dis- 
courage, as was said, such appeals, and also because the 
appellant was not wholly successful, the Court gave no costs 
of the appeal (e). 

(d) See per Cur. Bade v. Jacobs, 47 L. J. Ex. 74. 

(e) Jb. 
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iNTERBOGATOEIEa. 

18 . No. . Appendix. 



In the High Court of Justice. 

Division. 

Between A. B. Plaintiff, 

and 
0. D. Defendant. 

Interrogatories [or further interrogatories] exhibited on behalf of Interroga- 

the for the examination of the [delivered pursuant to order tories. 

dated the ]. 

. 1. Did not, &c. 
2. Has not, &c., &c. 

[Add if necessary, 1 

The is required to answer the interrogatories numbered 

and the is required to answer the interrogatories num- 
bered (a). 

Delivered, &c. 



Interrogatory as to execution of a document. 

Was not a deed of the nature set forth in the paragraph of the 

statement of claim duly executed by and between the parties therein 
stated, or some or one and which of them, and does not the said deed 
bear the date, and is it not to the purport or effect therein set out, or of 
some and what other date, or to some and what other purport and 
effect ? {aa) [If you desire to inspect the said deed before answering, 
you are at liberty to do so.] (&) 



As to contents of a document. 

Look at the document annexed hereto, marked and purporting 

to be a copy of [describe document"] the original of which shall be pro- 
duced to you if aesired (&&), and say whether the said [document] was 

(a) This note is only necessary where there is more than one plaintiff or defen- 
dant (see Lynch v. Lecesne, 1 Ha. 626). 

(aa) See Dan. 306. 

(6) This should be added if the document is in the interrogating party's posses- 
sion or i)ower (V, arUe, p. 83). 

(66) V, supra. 
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not written or signed by you or by your authority w with your 
knowledge and consent. 



Another form. 

State whether you wrote and sent any letter or letters to , and 

if so, when, making the statements contained in the paragraph 

of the statement of claim [ct, hereinafter set out and marked 

ior any and which of them, or any and which part of any and 
of the said statements, or to the same and what purport and 
effect as the said statements, or any and which of them, or any and 
which part of any and which of them. Set out as fully as you 
can also what your said statement or statements were, and if you 
have a copy or copies of any such letters, make a copy thereof an ex- 
hibit to your answer (c). 



Answer to Irderrogatoriea* 
[Formal part as in preceding form,] 

The answer [or, further answer] of the to the interrogatories 

[or the further interrogatories] exhibited for his examination by 
the 

In answer [or, further answer] to the said interrogatories, I 

the make oath and say [or, do solemnly and sincerely declare and 

affirm] (cc) as follows : — 

1. To the 1st interrogatory I say that, (kc, i&c, {d). 

Sworn [or, affiimed], &c. 

Filed &c. 



Scandal. 

Irrelevancy. 

Not pat bond 
fide. 

Not imme- 
diately 
matenal. 



Party's own 
case only. 



Objections to answer Interrogatories, 

[Except as aforesaid] I object to answer the interrogatory [or as 

the case may he\ on the ground that it is scandalous, or, that the matters 
therein inquired into are irrelevant and immaterial to the matters in 
question in this action, and would not in any way prove or assist the 
case of the [party interrogating], or, that it is not put bond fide for the 

f>urpose of obtaining discovery in this action, but for the purpose of 
state the circumstances], or, that the discovery sought is not sufficiently 
material at this stage of the action, and is not necessary for the trial 

thereof, ^and that the is not entitled thereto until he has 

obtained judgment in his favour], or, that the right thereto depends 
upon the determination of the issue, whether [state particular issue or 
question in disptUe], or, that it is desirable that the issue or question 
whether &c., should be decided before determining upon the right to 
such discovery (e), or, that the matters therein inquired into relate 
solely to the case made by me and do not in any way advance or tend 

to advance the case of the [party interrogating], or, that it relates 

to matters of law only, or, that the matters inquired into are matters 



(c) See Datrymple ▼. Leslie, 8 Q. B. D. 5. 

(cc) V. ante, p. 77, and Gonsol. Ord. (prelim. )r. 10 (6). It shonld be stated 
to what denomination the party belongs or belonged. 

(d) Jad. Act, 1876, Sched. 1, App. B. Form 8. 

(e) See Ord. XXXI. r. 19. Other forms of this objection will be found in L. 
R. 13 £q. 608, 7 Ch. D. 440, 16 t&. 94, and 50 L. J. Ch. 86. See also post, 
p. 198. 
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of state which cannot in my opinion be disclosed without injury to Appendix, 
the public interest (/), ar^ that all the knowledge and information ^ 

which I possess in respect of the matters thereby inquired into is Public policy, 
derived from professional and confidential communications made to Professional 
me by A. B. in my capacity as his solicitor \or^ as the clerk or agent confidence, 
of his solicitor], for tlie purpose of obtaining my legal advice or as- 
sistance thereon \ot^ of maintaining or defending this action], and not 
otherwise (^), or^ from information procured by my solicitors or their 
agents in and for the purpose of defendinj? my title to the heredita- 
ments in dispute (^r^f), or^ that to the best of my knowledge and belief Self-crimi- 
the answer might criminate, or tend to criminate me and expose me to nation, 
an indictment for \a% the fact may he] (/i), o?', render me liable to for- 
feiture and penalties under the statute [state the circumstancealy 
or, to a forfeiture of my estate and interest (t). 



Objection to answer Interrogatory as to Documents, 

I object to answer the interrogatory on the ground that the 

discovery thereby sought might be more conveniently and cheaply 
obtained by means of an application for an affidavit of documents, 
which I am able and willing to make {k). 



Affidavit of Documents, 
[Heading as in No, 1.] 

I, the above-named make oath and say as follows : — 

1. I have in my possession or power the documents relating to Affidavit of 
the matters in question in this action set forth in the first and second documents, 
parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second 
part of the said first schedule hereto. 

3. That [here state upon whai grounds the objection is made, and 
verify the facts as far as may he], 

4. I have had, but have not now, in my possession or power the 
documents relating to the matters in question in this action set forth in 
the second schedule hereto. 

5. The last-mentioned documents were last in my possession or 
power on [staie when], 

6. That [here state what has become of the last-mentioned documents, 
and in whose possession they now are], 

7. According to the best of my knowledge, information, and 
belief, I have not now, and never had in my [exclusive] (l) possession, 
custody, or power, or in the possession, custody, or power of my soli- 
citors or agents, solicitor or agent, or in the possession, custody, or 
power of any other persons or person on my [exclusive] behalf, any 
deed, account, book of account, voucher, receipt, letter, memorandum, 
paper, or writing, or any copy of or extract from any such document, 
or any other document whatsoever, relating to the matters in question 

(/) See Kai/n v. Farrer, 87 L. T. 469. 

Q) See 6 Jur. N. S. 478. 

{gg) See Kennedy v. LyeU, 0. A., 48 L. T. 455. 

(A) See, as to when it is necessary to verify this objection, ante, pp. 46 seq, 

(i) See L. R. 4 £q. 827, 882 (liability to confiscation of estates). 

(k) Hoffmann v. PostiU, L. R. 4 Ch. App. 673. 

(7) F. pott. Statement of joint possession. 
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Appendix, in this action, or any of them, or wherein any entry has been made 
relative to such matters, or any of them, other than and except the 
documents set forth in the said first and second schedules hereto. 



Schedule 1. 

Part 1 . \8et out documenia intended to be prodtuxd,'] 

Part 2. iDocumenta not intended to be produced which may either he 
described by a detailed schedule, or where the protection claimed applies to 
all the classes of documents, by a rtference to their numbers as included in 
an earmarked bundle (m)]. 



Sworn, &c. (n). 
Filed, &a 



Schedule 2. 
[Documents parted with.] 



Statement of 
joint posses- 
sion. 



Statement of joint possession of documents, 

I have in my possession jointly with A. £., who is my partner 
[or as the case may be shewing nature of joint otvnership'], the following 

documents, yiz. [or, the documents mentioned in the schedule 

hereto], and I am not able to produce the same or any of them, 
without the consent of the said A. B., but I am willing to produce 
the same if the said A. B. consents thereto (o). Or, I fuither say that 
in addition to the documents above-mentioned, there are in the 
possession or power of A. B., of •^^-, the following documents relating 

to the matters in question, viz. . The said A. B. holds the said 

documents as solicitor [or, agent], not only for myself, but also for C. D. 

[or as the case may be"] of who is entitled to a moiety of the 

property to which they relate [stale nature of interest in doeuments^f 
and who objects to produce the same. Under the above circumstances 
I submit that they are not in my possession or power, and I therefore 
object to produce, and am in fact unable to produce them {p). 



Statement as 
to documents 
sealed up. 



Form to be used when documents have been sealed up {q). 

I have sealed up parts of the documents referred to in the first part 
of the said first schedule, and I swear that the said portions sealed 
up do not contain any entry or memorandum relating to the matters 
in question in this action or any of them, or which would assist, or 
tend to assist the in maintaining [or, defending] this action (r.) 



(m) V. ante, p.m7. For a form to be used, when further documents are sub- 
sequently discovered, see L. R. 14 Eq. 581. 

(ti) Where the affidavit is made on behalf of an artificial person, or otherwise 
vicariously (y. ante, pp. 110, aeq.), the above form must be altered accordingly, 
and instead of the first person the affidavit must be made in the name of tA« 
paHy from whom it is called for. The first schedule is only necessary where the 
deponent objects to the production of some of the documents ; if he denies having 
any, he must depose as in paragraph 7, omitting the final words of exception. 

(o) See BovHl v. Covxin, L. R. 5 Ch. App. 495 ; KetUewM v. Barttow, 7 ib. 
312. It is sufficient to state the joint possession and consequent objection to pro- 
duce (Keardey v. Philips, C. A, 10 Q. B. D. 466). 

{p) See 30 Beav. 282. 

Iq) This form may be added to paragraph 1 of the affidavit. 

(r) See L. R. 7 Ch. App. 90 ; 8 Myl. & Gr. 634 (for a form where parts of par- 
ticular books are sealed up). 
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Objections to produce documents, 
I object to produce the said documents [or, except as sealed up] on Appendiac. 
the ground that they [or, such parts thereof as I have caused to be obiections to 
seal^ up] relate exclusively to my own title or case («), and do not to produce docu- 
the best of my knowledge, information, and belief contain anything Q^ents. 



impeaching my case or forming or supporting the [applicanfs] case or ^ , . , , 

material to the case of the [applicant] f®^**® "^^^^ 
. _ . J.-.. _ ^. /^\ *■ -^^ xi_ ■" to own title 



title, and are not in any manner 



as to any matter in dispute between us in this action (Q, or, on the ^^ ^^^^^ 
ground that they are professional and confidential communications p . . 
which passed between me [and my agents] and my solicitor or his Proieasional 
clerks and agents [or, my counsel] for the purpose of getting legal assist- <Jo^fi<i®^*i** 
ance and adrice in mfSntaining or defending thfs actfon. or with ~';||;'"»^- 
reference to the matters which are now in dispute in this action (u), or 
in apprehension of a claim or dispute arising in respect of such matters, 
or cases submitted to counsel after the matters in dispute in this 
action had arisen with reference thereto (x), or in apprehension that 
some dispute or claim might arise with respect to sucn matters, with 
their opinions thereon, or, that they contain information which was 
obtained merely for the purpose of being laid before my solicitor [or, 
counsel] for his advice and consideration m this action [or, of enabhng 
him to maintain or defend this action or the action of v. re- 
lating to the same subject-matter] {y). Forms of objection on the 
ground of " Want of immediate materiality,*^ and ** Tendency to crimi' 
note," can easily be compiled from those of objections to anstoer (ante, 
pp, 190 — 1). See also L, B, 7 Ch, App. 691 for a form of the former 
objection. 



Notice to produce documents for inspection, 

[Formal heading a« usual,'} Take notice that the requires you Notice to pro- 

to produce for his inspection at the office of your solicitor (») the follow- duce docu- 

ing documents referred to in your statement of [or as the case may menti. 

be"] dated the [describe the documents of which inspection is 

sought]. 

Dated the . 

Yours, &c. 
To the above-named and Mr. , his solicitor [or, agent]. 



Notice of time and place of inspection, 
[Heading as ahove,"] 

Take notice that you can inspect the documents mentioned in your Counter-notice 
notice of the [add if necessary, except the deed numbered in to inspect. 

{») If the documents are title-deeds or other muniments of title, the fact may 
be stated, but the aboTe form must be used also, as there is no special privilege 
for them ( V, ante, p. S3). 

{t) This is the form given in Mmet t. Morgan, L. R. 8 Ch. App. 361, 862, and 
approved of in Corporation of Hastings v. Ivall, t6. 1017 ; see also Bewicke v. 
Graham, 7 Q. B. D. 400. 

(u) Macfarlany, Bolt, L. R. 14 Eq. 580. 

(x) Nias V. N, E, By., 3 MyL k Cr. 866. 

(y) Souihwwrk WaJtvr Co, v. QMck, C. A. 8 Q. B. D. 315, 319. 

(z) If the party appears in person, these words should be omitted. 
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Appendls 



Time. 



that notice] at my office (a) [oVy at ] on 

stant, between the hours of and — 



day next the 



in- 



o' clock, or that the 



objects to giving you inspection of the documents mentioned in your 

notice of the [or^ of the document numbered therein] on the 

ground that (h) [state ground of ohjectioriy and condvde as a^>ove]. 



Notice of 
objection to 
aDBwers. 



Notice of objection to answers as insufficient. 
Take notice that the objects to the answers numbered 



to 



the interrogatories delivered by him herein as insufficient and requires 
and intends, if necessary, to apply at chambers for a further and better 
answer thereto. 

Dated . 

ToMr. -^ — A. B., 
solicitor, solicitor, 



or agent. 



or agent. 



To deliver 



Summonses. 

To deliver interrogatories. 
[Formal parts as usual.'] 



That the 



— may be at liberty [add if necessary, notwithstanding 

interrogatories, ^j^q ^j^^q limited for doing so has expired] to deliver to the or his 

solicitor [or, to the secretaiy or some other officer, or to a member of 

the company] (c), interrogatories [or, further interrogatories] in 

writing for the examination of the , or as to [state the particular 

points as to which the interrogatories are to he administered]. 



To set aside 
or strike out 



To set aside or strike ouit interrogatories. 
That the interrogatories delivered herein on the for the examina- 



tion of 



may be set aside on the ground that they have been 



interrogatories, delivered unreasonably or vexatiously [or^ without an order having 
been obtained for that purpose], or, that the interrogatory numbered 

may be struck out on the ground that it is scandalous, and that 

the may be ordered to pay the costs of this application. 



For answer. 



For answer or further answer. 

That [if necessary, add, notwithstanding the objection raised by the 
to answer] the may be ordered within day from the 



service of the order to be made hereon to make and file a full and suffi- 



(a) The case of a party appearing in person is not provided for by the rules and 
forms relating to inspection. Possibly the place of his address for service (see 
Ord. XII. r. 8) would be also considered the proper place for inspection. 

(b) V. ante, p. 124. 

(c) V. ante, p. 160. The order may be for an answer by A. B. *' or such other 
officer as is most conversant with the transaction in dispute in the action " {Mcline 
V. Tasm. Ry. Co., 32 L, T. 828). 
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cient affidavit in answer \_ory further answer] to the interrogatories [or, Appendix, 
further interrogatories] exhibited herein for his examination on the 

part of the on the — lor, under the order dated the ], or, to 

the questions numbered to both inclusive in the interrogato- 
ries, etc., and that the may be ordered to pay the costs of this 

application (ci^). 



For oral examination of party interrogated (e). 

That the may be ordered to attend before his Lordship, Mr. For oral 

Justice or , one of the Masters of this Court, or one of the examination 

Chief Clerks of , or an Examiner of the Chancery Division of of party 

this Court to be by him examined vivd voce on oath on the interroga- 
tories delivered to the for his examination by the [or, upon 

the interrogatories numbered in further answer thereto] (/) the 

^— having omitted to answer the said interrogatories [or, having 

answered them insufficiently], and that the said may be ordered 

to pay the costs of such examination and of this application [add, if 
desired, and that the may be ordered to produce upon such examina- 
tion the following documents, viz : , or, all documents admitted to 

be in his possession or power by his said answer {g)"]. 



For an affidavit of Documents, 

That the may be ordered within days (h) after service, <fec.. For affidavit 

to make and file a full and sufficient affidavit or affidavits, [or, to file a of docamenta. 
full and sufficient affidavit, tkc, to be made by A. B., the Secretary of 
the said Company, or by the proper officer or as the case may he (»)], 

or, that the by his next friend may make and file, (fee, stating what 

documents are or have been in his [or, their or either of their] possession 
or power relating to the matters in question in this action [or between 
him and the apphcant or relating to his claim] (k) ; add, if desired, and 
that in the meantime all further proceedings herein may be stayed (l). 



For further Affidavit of Documents, 

That the may be ordered within days after service of the For further 

order to be made hereon to make and file a further more full and affidavit. 

(d) For a form of summons to consider the sufficiency of an answer (see Ord. 
XXXI. r. 9), see 8 L. T. 198. 

(c) For another form, see the order made in Peyton v. Harting, 29 L. T. Rep. 
478. 

(/) Or, ''as to sach points as he has refused or omitted to answer sufficiently '* 
(see Peyton v. Harting, supra). 

{g) See Oonsol. County Court Orders, 1875, Sched. Form No. 58, and 9 Jr. C. 
L. Rep. 297. 

{h) V, ante, p. 107. 

\i) V. a/nte, p. 163. The summons may either be in the ordinary form, leav- 
ing it to the Judge or Master to select and name the proper person to make the 
affidavit (see Ranger v. G. W, R., iDe Q. k J. 74 ; Rep. of Liberia v. Imp. 
Bank, L. R. 16 Eq. 179), or the applicant may himself do so by the summons, or 
the summons may be general for an affidavit by " the proper officer " (see 8 Q. B. 
D. 143), or ''by A. B. or other person who has cognisance of the Company's affairs " 
(see Manch. Paving Co. v. Slagg, xxvi. Sol. Journ. 699, 643). For a form oi 
order for an affidavit by the officers of a foreign state, see L. R. 16 Eq. 181. 

(jfe) V. ante, p. 19 ; other forms will be found in 1 De Q. J. & S. 402 («). 

(/) F. ante, p. 110. 

o 2 
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Appendix, sufficient affidavit stating whether he has or has had in his possession or 
power any and which of the following documents [describing thern] or, 
any documents relating to the matters in question in this action not 

mentioned in his former affidavit of documents filed herein on the , 

and accounting for the same, and that the said may be ordered 

to pay the costs of this application (m). 



For Inspection of Documents, 

For inspection That the may be ordered [add, if necessary, notwithstanding the 

of documents, objection raised by him in the said affidavit to produce the same] at 
all seasonable times upon reasonable notice to produce at the office of 

his solicitor, situate at [or, produce and leave with the clerk of 

records and writs], the following documents, namely, [or, the docu- 
ments specified in the schedule annexed to the affidavit filed in support 
of this application, and stated therein to be in his possession or power, 

or as the case may he"] and that the , his solicitor and agents [add, 

if denired, with the assistance of , as his accountant, or as the case 

may be (n)] may be at liberty to inspect and peruse the said documents 

so produced [or, such thereof as the does not object to produce], 

and take copies and abstracts thereof and extracts therefrom [add, if 
desired, and that in the meantime all further proceedings may be 
stayed (o)]. 



For Inspection by a Special Agent, 

By special That the inspection by the , their solicitors or agents directed 

agent. by the order dated the may be made by ^. B,, of , public 

accountant [or as the case may be], as the agent employed by the 

or byr some other professional accountant unconnected with the parties 
to this action (jp). 



For Inspection in an action on a policy of Marine Insurance, 

In action on [Formal parts as usual.] That the plaintiff [and all persons 

marine policy, interested in this action and m the insurance the subject of this action, 
or as the case may be {q)], may be ordered to produce and show to the 
defendants their solicitor or agents upon oath all insurance slips, 
policies, letters of instruction, or other orders for effecting such slips 
or policies, or relating to the insurance or the subject matter of the 

(?n) See Westminster, dfcc. Co, v. Clayton, 3 N. R. Ill, 112; Willett 
y. ThisUeton, 1 ih. 42. As an alternative, a summons to consider the svfficiency 
of the affidavit might be taken out (see a form in 8 L. T. 198), upon which the 
question of production might be raised (see NichoU v. Jones, 2 H. & M. 588). 

(n) F. ante,' -p. 143. The names of any special agents should be inserted in 
the summons and order made thereon. 

(o) See the statutory form of order Bs. S. C. April, 1880, Sched. H. 16, and 
the order made in Banger v. O, W, H., 4 De G. & J. 74, 77. 

(p) See 7 Jur. N. S. 328. 

(q) See West of Engl. Bank v. Canton Ins. Co., 2 Q. B. D. 472 ; China, Ac 
Co, y. ComiMTcial, Ajc. Co., 8 i&. 142. Where the action is brought by the 
mortgagees of the ship not in possession, the mortgagors and their representatives 
may be ordered to give the discovery, and the owner may be ordered to do so 
when the action is brought by an agent on his behalf (Fraser v. Bu7tows, 2 t-6. 
624). 
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insurance on the ship or the car^o on board thereof, or the freight Appendix. 

thereby, and also all documents relating to the sailing or alleged lo?s 

of the said ship the cargo on board thereof and the freight 

thereby, and all letters and correspondence with any person or persons 
in any manner relating to the effecting the insurance on the said ship,, 
the cargo on board thereof, or the freight thereby, or any other insur- 
ance whatsoever effected on the said ship, or the cargo on board thereof, 
or the freight thereby on the voyage insured by, or relating to the 
policy sued upon in this action, or any other policy whatsoever effected 
on the said ship, or the cargo on board thereof, or the freight thereby 
on the same voyage. Also all correspondence between the captain or 
agent of the vessel and any other person, with the owner or any person 
or persons previous to the commencement of or during the voyage 
upon which the alleged loss happened. Also all protests, surveys, log 
books, charter-parties, tradesmen's bills for repairs, average state- 
ments, letters, invoices, bills of parcels, bills of lading, manifests, 
accounts, accounts-current, accounts-sales, bills of exchange, receipts, 
vouchers, books, documents, correspondence papers, and writings, 
(whether originals, duplicates, or copies respectively,) which now are 
in the custody, possession, or power,, of the plaintiff, his brokers, 
solicitors, or agents, [or such persons interested] many way relating or 
referring to the matters in question in this action, and that in like 
manner the plaintiff [and the said other persons as aforesaid] do 
account for all such documents as were once but are not now in his 
[or their or any of their] possession, custody, or power (r) [and that in 
the meantime, &€,"], 



To inspect Mines, 

[Formal parts as usual.'] 

That the plaintiff, his workmen, and agents may be at liberty to Inspection of 

descend into the defendant's colliery or mines at in the affidavit of niines. 

the mentioned, and to view and inspect the workings so far as 

may be necessary to ascei*tain how far the defendant has worked into 
the plaintiff's mines, and the quantities gotten therefrom by him, with 
liberty to use the defendant's machinery for descending and ascending 
and of measuring, latching, and dialling the mine, and to make surveys 
and plans of the workings [add, if necessary ^ and for that purpose to 
remove the barriers erected between the mine of the plaintiff and the 
mine of the defendant], and take measurements and samples of the coal 
taken away from under the plaintiff's land («). 



For Inspection in action for Infringement of Patent, 

That the plaintiffs, their solicitors, and agents [or, witnesses] may be inspection of 
at liberty to inspect the machines \or as the case may he"] heretofore used machinery. 

by the defendant in the manufacture of , and to put the said 

machines to work upon such inspection, and take samples of the 

made or to be made upon the said machines [and photographs or draw- 



(r) See 8 Q. B. D. 143. 

(<) See the forms of order made in Bennitt v. Whitehcmsef 28 Beav. 119, and 
Cooper ▼. Ince Hall Co., W. N. 1876, 240 ; see also the forms in 3 Bligh. 0. S. 
172, and 8 Ha. 97, 100. 
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Appendix. Ingg of the said machines] (t), or, that the defendant may be ordered to 
yerify on affidavit the several kinds or classes of machines which he 

has sold or exposed for sale since , and to produce one specimen of 

each kind or class of machines at for inspection at all reasonable 

times by the plaintiff, his solicitors, and Messrs. (w). 



Inspection of 
process of 
manufactare 
vith experi- 
ments and 
samples. 



That the plaintiffs with their manager and a skilled witness may be 

at liberty at all reasonable times upon giving days' notice to 

enter upon the business premises of the defendants, where the process 
of decorating or printing tin and metal plates is canied on by the de- 
fendants, and to examine and inspect the whole of the process by 
which such printed and decorated tin and metal plates are manufac- 
tured by the defendants ; and to take, on paying for the same, samples 
of such plates ; and upon and during such inspection to make such 
observations [and experiments] as may be necessary and expedient for 
the purpose of obtaining full information and evidence of the mode by 
which such plates are manufactured by the defendants (tm). 



For farther 
time to 
answer. 



That the 



For further time for giving Discovery, 

may have days further time from the date of the 



order to be made hereon to answer the interrogatories delivered for his 
examination by the [or a« the case may he'] (x), or, that the time limited 

by the order dated for the to make and file an affidavit in 

answer to the interrogatories delivered for his examination herein [or 
as the case may he] may be enlarged till the day of . 



To seal up 
documents. 



For leave to Seal up Irrelevant or Privileged Matter. 

That the may be at liberty to seal up such parts of the several 

documents disclosed in his affidavit of documents herein [or as the case 
may he] and thereby admitted to be in his possession or power as 
according to the affidavit made in support of this application do not 
relate to the matters in dispute in this action [or, are privileged from 
inspection] and to open and reseal the same when occasion may 
require (y). 



To unseal 
documents. 



To have Documents Unsealed, 



That the may be ordered within 

made hereon to unseal and produce to the 



— days of the order to be 

— the whole of the books, 
letters, and documents mentioned in his affidavit as having been sealed 
up by him, or such portions thereof as contain, etc. (z). 



{t) See the order made in Davenport y. Jepscn, 1 N. R. 807, and as to the 
affidavits required in support of such applicatious, 5 H. & N. 192. 

{u) See the form of order in Singer Co. v. Wilson, 5 N. R. 505. For a form 
of summons for mutual inspection of works by both parties, see Hussell ▼. 
Cowley, 1 Webst. 458. 

(uu) Flower Y. Lloyd, W. N. 1876, 169 (varied on appeal by directing inspec- 
tion by scientific men to be agreed upon by the parties ; ib. 280). 

(a;) See Weston v. Coker, 20 L. T. 299. 

iy) This is necessary where the documents are in daily use (see the form of 
order in John. 739). 

{z) See L. R. 7 Ch. App. 90. 
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For deposit of Documents in Court, 

That the may be ordered within days from the service of Appendix. 

the order to be made upon this application to produce and leave ~~~ ] 
with the clerk of records and writs at the central office of the Supreme ^ deposit 
Court of Justice \(yry at the office of the district registrar] the documents documents in 
specified in the schedule annexed to the affidavit to be filed in support ^^ ' 

of this application [or cts the case may 5e], and that the , his solicitors, 

or agents be at liberty to inspect, <lrc., and that the clerk of records and 
writs [or, the district registrar] m&j produce the said documents upon 
any examination of witnesses in this action and at the hearing thereof 
as the applicant shall require (a). 



For production of Documents at the Party* 8 Place of BiMiness ( J)^ 

That the may be at liberty to produce the documents scheduled Prodnction at 

in his affidavit of documients filed herein the [or as /Ae case may he"] place where 

or such of them as according to the affidavit (c) made by him in support documents 
of this application are required by him for his daily use in the oonduct ^®P*' 

of his business at his office situate at , instead of at the office of 

his solicitor, as directed by the order dated the (rf). 



For delivery out of Documents deposited in Courts 

That the documents produced and left by the with the For delivery 

clerk of records and writs [or, the district reg;istrar], pursuant to out of docu- 

the order dated the and specified in the affidavit of the , filed ments* 

the , may be delivered out to the and to his solicitor or either 

of them. 



Summons to expunge scandalous matter. 

That the answers numbered to , both inclusive, contained To expunge 

in the affidavit of the filed in answer to the interrogatories scandal. 

her(:in [or as the case may he"], may be struck out as scandalous matter, 
and that the may be ordered to pay the costs of this application. 



To take answer off the file. 

That the affidavit filed by the on the day of last^ in Takmg answer 

the record and writ clerk*s office, purporting to be the answer of the off file. 

to the interrogatories delivered for his examination by the ■ 

may be taken off the file for irregularity [or as the case may be'] (c), and 

that the may be ordered to pay the costs of this application and 

also the costs occasioned to the in consequence of the filing 

thereof (/). 

(a) See Blahesley v. Pegg, 20 L. T. 67 ; Groves y. (?., Kay, xix. 

(b) V. ante, p. 140. 

(c) The proper form of affidavit in such cases is that given in Beid r. Langlois, 
1 Macn. & G. 627, 628 (see per Wood, V.-C, 2 J. & H. 608). 

{d) See the form of order made in Mevtens v. H<Ugh, Johns. 735, 739. 
(e) See 2 De G. & Sm. 223. 
(/) V. ante, p. 95. 
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To dismiss fiction or strike out defence for disobedience of order for 

discovei'y {g). 

Appendix. That this action may be dismissed with costs for want of prosecu- 
tion [or J that the statement of defence herein ma^ be struck out], the 

plaintiff [or, defendant] having fEuled to comply with the order of 

[recite direction given hy order"], and that the 



To dismiss 

•ction or strike S^e'hemi the 



out defence. 



may be ordered to pay the costs of this apphcation. 



For attach- 
ment. 



Motion for ivrit of attachment (/*). 
[Heading as tLSual.] 

Take notice that this Honourable Court will be moved on next, 

the d^ of at , or so soon thereafter as counsel can be 

heard by Ikur. as counsel for the , that the may be at 

liberty to issue a writ of attachment against the for his contempt 

of Court, in not [recite act directed to he daiie^ pursuant to the order of 

— — , dated the [or^ in not complying with the order, &c, whereby 

the was directed to, cfec], and ttiat the said may be ordered 

to pay to the his costs of and occasioned by the motion and 

the issuing and execution of the said writ of attachment. 

Dated, 2c. (i). X. Y., solicitor 

To Mr. solicitor. for the . 

for the . 



Affidavit on 
Bummons to 
interrogate. 



Affidavit in support of summons to interrogate (k), 
[FomujU heading as usual,'] 



We A. B. of 



the above named 



and C. D. of 



the 



solicitor [or, agent] in this action for the said , severally make oath 

and say as follows ; and first I, the said A. B., for myself say : 

1. That this action is brought for [state nature of action] (Z). 

2. That I am advised and believe that I shall derive material benefit 
in this action (m), from the discovery which I seek by the interroga- 
tories desired to be administered herein; [add, if the application is 
made at an earlier stooge of the action than usual (n), and that it is 
necessary and essential in order to enable me to frame my statement 
of claim herein, or to amend my statement of claim, or to give parti- 
culars of my cause of action, or defence herein, pursuant to an order 
dated the — — , directing me to give such particulars, or as the cnse 
may he, that I should obtain such discovery at the present stage of the 
action ; or if at a later stage than usual, give some explanation of the 
delay]. 



{g) See, as to how such an order can be enforced, Cremetti r. Crom, 4 Q. B. 
D. 226. 

(A) A form of affidavit in support will be found in 14 C. B. N. S. 605. 

(i) This form can easily be adapted to a summons for a writ of attachment. 

(k) See, as to by whom the affidavit should be made, ante, p. 110, and Day's 
0. L. P. Acts (ed. 4), pp. 296, 309. Another form will be found in Gonsol. 
County Court Rules, Sched. Form. 57. 

{I) This paragraph is only necessary where the application is made before plead- 
ings have been delivered (see Croomes v. Morrison, 8 E. & B. 984). 

(m) This statement is material (see (hrlade v. A^ £, Ry, Co,, 12 C. B. N. S. 
350. 

(«) F. ante, pp. 14 seq. 
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3. That I am adyised and believe that I have a good cause of action Appendix. 
[oTy defence] on the merits (o). 

4. {_Add, if made by a defendant, That this application is not made 
for the purpose of delay]. 

And I, the said C. D., say [repeat statements in paragraphs 2 — 4, 
mutaiis mutandis']. 
Sworn, (fee. 
Fded, <fec. 

Affidavit in support of Summons to inspect {p), 

[Formal heading as usual,'] 

I, , of , the above named , make oath and say as On summons 

follows : to inspect. 

1. This action is brought for [Rtate briefly nature of action]* 

2. I am informed and believe that the has in his possession or 

power the following documents, namely [or, the documents set 

forth in the schedule hereto, or otherwise describing them], 

3. [State circwmstances shewing reasonable grounds for the belief that 
the documents are in his possession or power.] 

4. That I am advised and believe that the whole of the said docu> 
ments relate to the issues or matters in question in this action, and that 
I shall derive material bene&t therein from the inspection of the said 
documents, and that it is material and necessary for me in order to 
support my claim [or, my defence] on the trial of this action [or, to 
enable me to frame my claim, or defence, or to ^ive particulars of my 
claim, or defence, or as the case may be], to have mspection thereof (g). 

5. [Add, if made by a defendant, That this inspection is not sought 
for the purpose of delay] (r). 



BULES AND ObDEBS. 



Delivery of Interrogatories. 

The plaintiff may, at the time of delivering his statement of claim, 
or at any subsequent time not later than the close of the pleadings, 
and a defendant may, at the time of delivering his defence, or at any 
subsequent time not later than the close of the pleadings, without any 
order for that purpose, and either party may, at any time, by leave of 
the Court or a Judge, deliver interrogatories in writing for the exam- 
ination of the opposite party or parties, or any one or more of such 
parties, with a note at the foot thereof, stating which of such interroga- 
tories each of such persons is required to answer : Provided that no 
party shall deliver more than one set of interrogatories to the same 
party without an order for that purpose (Ord. XXXI., r. 1). 



Form of Interrogatories. 



Interrogatories may be in the Form No. 7 in Appendix (B.) 
hereto, with such variations as circumstances may require {ib. r. 3]. 

(o) The evidence of ments must be stated (May v. Hawkins, 11 Ex. 210), 
and where there are several plaintiffs or defendants whom it is desired to in- 
terrogate, this averment must be made as to all {Doolin v. Dixon, 16 W. R. 796). 

Qp) See Ord. XXXI. r. 18 ; ante, p. 129. 

(q) V. ante, pp. 14 seq. 

(r) See Consol. County Court Orders, 1875, Schod. Form Sji. 
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Interrogatories in Actions by or against Compajiiea, etc. 

Appendix. jf ^^j^y party to an action be a body corporate or a joint stock com- 
pany, whether incorporated or not, or any other body of persons, em- 
powered by law to sue or be sued, whether in its own name or in the 
name of any ofiBcer or other person, any opposite party may apply at 
chambers for an order allowing him to deliver interrogatories to 
any member or officer of such corporation, company, or body, and an 
order may be made accordingly {ib, r. 4). 



Mode of objecting to Interrogatories^ 

Any objection to answering any one or more of several interroga- 
tories on the ground that it or they is or are scandalous or irrelevant, 
or not put bon^ fide for the purposes of the action, or that the matters 
inquired into are not sufficiently mateiial at that stage of the action, 
or on any other ground, may be taken in the affidavit in answer. 

An application to set aside the interrogatories on the ground that they 
have been exhibited unreasonably or vexatiously, or to strike out any 
interrogatory or interrogatories on the ground that it or they is or are 
scandalous, may be made at chambers within four days after service 
of the interrogatories (R. S. C, Nov. 1878, r. 3, substituted for 
the original rs. 5 and 8). 

Answers to Interrogatories. 

Interrogatories shall be answered by affidavit to be filed within ten 
days, or within such other time as a Judge may allow (Ord. XXXI., 
r. 63. 

Form of Answers. 

An affidavit in answer to interrogatories shall, unless otherwise 
ordered by a Judge, if exceeding ten folios, be printed and may be in 
the Form No. 8 in Appendix (B.) hereto, with such variations as cir- 
cumstances may require {ib, r. 7, as altered by E. S. C, June, 
1876, r. 11). 



Enforcing Ansvjer or further Answer. 

No exceptions shall be taken to any affidavit in answer, but the 
sufficiency or otherwise of any such affidavit objected to as insufficient 
shall be determined by the Court or a Judge on motion or summons 
{ib. T. 9). 

If any person interrogated omits to answer, or answers insuffi- 
ciently, the party interrogating may apply to the Court or a Judge 
for an order requiring him to answer or to answer further as the 
case may be. And an order may be made requiring him to answer or 
answer further either by affidavit or by viva voce examination^ as the 
Judge may direct {ib. r. 10). 

Using Answers in Evidence. 

Any party may, at the trial of an action or iseue, use in evidence 
any one or more of the answers of the opposite party to interroga- 
tories without putting in the others : Provided always, that in such 
case the Judge may look at the whole of the answers, and if he shall 
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be of opinion that any other of them are so connected with those put Appendix. 
iu that the last- mentioned answers ought not to be used without 
them, he may direct them to be put in {ib. r. 23). 



Coats of Interrogatories and Answers. 

The Court in adjusting the costs of the action shall at the instance 
of any party inquire or cause inquiry to be made into the propriety 
of exhibiting such interrogatories, and if it is the opinion of the taxing 
master or of the Court or Judge that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the costs 
occasioned by the said interrogatories and the answers thereto shall 
be borne by the party in fault {ib, r. 2). 



Affidavit of Documents* 

It shall be lawful for the Court or a Judge at any time during the 
pendency therein of any action or proceeding, to order the production 
by any party thereto, upon oath, of such of the documents in his 
possession or power, relating to any matter in question in such action 
or proceeding, as the Court or Judge shall think right; and the 
Court may deal with such documents, when produced, in such man- 
ner as shall appear just {ib. r. 11). 

Any party may, without filing any affidavit, apply to a Judge for an 
order directing any other party to the action to make discovery on 
oath of the documents which are or have been in his possession or 
power, relating to any matter in question in the action {lb. r. 12). 



Form of Affidavit. 

The affidavit to be made by a party against whom such order as is 
mentioned in the last preceding Hule has been mnde, shall specify 
which, if any, of the documents therein mentioned he objects to pro- 
duce, and it may be in the Form No. 9 in Appendix (B.) hereto, with 
such variations as circumstances may require {ib. r. 1 '6). 



Production of Documents referred to in Pleadivigs or Affidavits. 

Every party to an action or other proceeding shall be entitled, at any 
time before or at the hearing thereof, by notice in writing, to 
give notice to any other party, in whose pleadings or affidavits 
reference is made to any document, to produce such document for 
the inspection ot the party giving such notice, or of his solicitor, and 
to peimit him or them to take copies thereof; and any party not 
complying with such notice shall not afterwards be at liberty to put 
any such document in evidence on his behalf in such action or pro- 
ceeding, unless he shall satisfy the Court that such document relates 
only to his own title, he being a defendant to the action, or that he 
had some other sufficient cause for not complying with such notice 
{ib. r. 14). 

Notice to any party to produce any documents referred to in his 
pleading or affidavits shall be in the Form No. 10 in Appendix (B.) 
hereto {ib. r. 15). 

The party to whom such notice is given shall, within two days 



204 APPENDIX. 

Appendix, from the receipt of such notice, if all the documents therein referred 
to have been set forth by him in such ai&davit as is mentioned in 
Eule 13, or if any of the documents referred to in such notice have not 
been set forth by him in any such affidavit, then within four days 
from the receipt of such notice, deliver to the party giving the same 
a notice stating a time within three days from the delivery thereof at 
which the documents, or such of them as he does not object to pro- 
duce, may be inspected at the office of his solicitor, and stating which 
(if any) of the documents he objects to produce, and on what ground. 
Such notice may be in the Form No. 11, in Appendix (B.) hereto, 
with such variations as cii'cumstances may require {ih, r. 16). 

If the party served with notice under Bule 15 omits to give such 
notice of a time for inspection, or objects to give inspection, the party 
desiring it may apply to a Judge for an order for inspection {ib. 
r. 17). 



Inspection of Documents, 

Every application for an order for inspection of documents shall be 
to a Judge. And except in the case of documents referred to in the 
pleadings or affidavits of the party against whom the application is 
made, or disclosed in his affidavit of documents, such application 
shall be founded upon an affidavit showing of what documents 
inspection is sought, that the party applying is entitled to inspect 
them, and that they are in the possession or power of the other party 
(i6. r. 18). 

Postponing Discovery, 

If the party irom whom discovery of any kind or inspection is 
sought objects to the same, or any part thereof, the Court or a 
Judge may, if satisfied that the right to the discovery or inspection 
sought depends on the determination of any issue or question in dis- 
pute in the action, or that for any other reason it is desirable that any 
issue or question in dispute in the action should be determined before 
deciding upon the right to the discovery or inspection, order that 
such issue or question be determined first, and reserve the question 
as to the discovery or inspection {ih, r. 19). 



Consequences of Failure to give Discovery, 

If any party fails to comply with any order to answer interro- 
gatories, or for discovery or inspection of documents, he shall be liable 
to attachment. He shall also, if a plaintiff, be liable to have his 
action dismissed for want of prosecution, and, if a defendant, to have 
his defence, if any, struck out, and to be placed in the same position 
as if he had not defended, and the party interrogating may apply to 
the Court or a Judge for an order to that effect, and an order may be 
made accordingly (ih. r. 20). 

Service of an order for discovery or inspection made against any 
party on his solicitor shall be sufficient service to found an applica- 
tion for an attachment for disobedience to the order. But the party 
against whom the application for an attachment is made may show in 
answer to the application that he has had no notice or knowledge of 
the order {ih, r. 21). 

A solicitor upon whom an order against any party for discovery or 
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inspection is served under the last Rule, who neglects without Appendix, 
reasonable excuse to give notice thereof to his client, shall be liable 
to attachment (i&. r. 22). 



Inspection of Property, 

It shall be lawful for the Court or a Judge, upon the application 
of any party to an action, and upon such terms as may seem just, to 
make any order for the * * * inspection of any property, bemg the 
subject of such action, and for all or any of the purposes aforesaid to 
authorise any person or persons to enter upon or into any land or 
building in the possession of any party to such action, and for all or 
any of the purposes aforesaid to authorise any samples to be taken, 
or any observation to be made or experiment to be tried, which may 
seem necessary or expedient for the purpose of obtaining full informa- 
tion or evidence (Ord. LII., r. 3). 

An application for an order under * ♦ • Rules 2 or 3 of this 
Order may be made to the Court or a Judge by any party. If the 
application be by the plaintiff for * * * * an order under the said 
Rules 2 or 3 of this Order it may be made after notice to the defendant 
at any time after the issue of the writ of summons, and if it be by any 
other party, then on notice to the plaintiff, and at any time after 
appearance by the party making the application (ih, r. 4). 



Inspection in Patent Actions, 

In any action in aAy of Her Majesty's superior courts of record at 
Westminster and in Dublin for the infringement of letters-patent, it 
shall be lawful for the Court in which such action is pending, if the 
Court be then sitting, or if the Court be not sitting then for a Judge 
of such Court, on the application of the plaintiff or defendant respec- 
tively, to make such order for an injunction, inspection or accc^unt, 
and to give such direction respecting such action, injunction, inspec- 
tion^ and account, and the proceedmgs therein respectively, as to 
such Court or Judge may seem fit (15 & 16 Yict. c. 83, s. 42). 
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ACCOUNT. Siee Discovert after Judgment, and Postponing dis- 
covery. 
of real and personal estate, trustees, etc., must give by answer, 32 
of profits, not given before hearing, 81 
may be set out in schedule to answer, 78 
party may answer as to, by referring to books, 93 
discovery as to items of, refused before hearing, 30 
existing, may be referred to and verified, 94 

ACCOUNTANT, 

inspection of documents by, 148 

ACTION, 

definition of, 7 

includes information in other than Revenue matters, ib. 

ACTION FOR DISCOVERY, 

in what cases necessaiy, 3 
costs of, 183 

ACTION FOR THE RECOVERY OF LAND, 
right of plaintiff" to discovery in, 164 

of defendant, 165 
discovery of documents in, 111, 166 

ACTIONS ON POLICIES OF MARINE INSURANCE, 
right of underwriters to discovery in, 168 
from all parties interested, ib, 
without filing affidavit, i6. 

proceedings may be stayed until discovery is given, 169 
form of summons for production, 196 

ADMINISTRATOR 

must set out accounts in answer, 32 

ADMINISTRATION ACTIONS, 

discovery in, aft€r judgment, 18 

See DiscovEKY after ji'domknt. 
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ADMISSION 

of possession or releyancy of docaments, conclusive, 113, 128 
application for production must be founded on, 128 
may be qualified by affidavit, 131 

AFFIDAVIT. See Affidavit of Documents, Answer. 
admissible to qualify admission of documents, 131 
production of documents referred to in, 122 

AFFIDAVIT OF DOCUMENTS, 

summons for. See Summons foe Affidavit of Documents. 

must be by party on record, 110 

by officer or member of corporation. See Coeporation. 

by next friend or guardian of infant. See Infant. 

by guardian or committee of lunatic. See Lunatic. 

defendant in action for recovery of land must make. 111, 165 

secuSj in action for penalties, 111 

must include all relevant documents, 112 

what are documents *' relating to any matter in question," ib. 

admissions in, conclusive against party making, 113 

unless qualified by subsequent affidavit, 131 

duty of party making, to ascertain nature of documents, 113 

what documents are in a party's possession or power, ib. 

statement of joint possession, 114 

inability to produce is no ground for not making, 111 

must state grounds of privilege or inability to produce, 114 

must include documents subject to lien, 115 

statutory form of, 115, 191 

in action on marine policy. See Actions on Policies of Marine 

Insurance. 
must be full and distinct, 116 
all parties must join in, 112 
description of documents in, 117 
privileged documents described by bundles, %b, 
schedules to. See Schedule. 
may be taken off file for prolixity, 118 
may be postponed. See Postponing discovery. 
where insufficient, further affidavit may be ordered. See Further 

affidavit. 
where objection to produce, order for production must besought, 118 
cannot be impeached by contentious affidavit, 119 
or cross-examined on, 116 
costs of, 185 
form of summons for, 195 

See Further affidavit. 

AGENT, 

principal must answer as to acts of, 91 

possession of documents by, 133 

duty of principal to make inquiries from, 91 

who is, to inspect documents, 142 

may be made party for discovery and costs, 11 

See Inspection of documents ; Proff^^sional Privilege. 
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AGREEMENT, 

party may preclude himself from requiring or refusing discovery 
by, 136 

AMENDING ANSWER, 

in what cases allowed, 81 

See Supplemental Answer. 

AMENDING PLEADINGS, 

further discovery in case of, 75 
lost right of discovery not restored by, 76 
See Further Interrogatories ; Further Affidavit of Documents. 

ANSWER, 

must be on oath, 77 

unless where statutory exemptions, ib. 

of infant, by guardian or next friend. See Infant. 

of insane person or lunatic, by committee or guardian. See 

Lunatic. 
married woman may answer with husband or separately, 77 

See Married Woman ; Husband. 
form of, 78 

exceeding 10 folios, must be printed unless by leave, ib. 
schedules are included in. See Schedules. 
exhibits not included iu. See Exhibits. 
documents referred to in must be deposited in Court, 79 
entitling, ih^ 

must be filed within ten days except by leave, ii, 
by party out of jurisdiction, 79 
application for further time for, 80 
costs of application) 81 

notice of filing, to be given to opposite party, 80 
office copy of. See Office Copy. 
cos'iS of unnecessary matter in, may be disallowed, 81 
scandalous, irregular, or evasive, may be taken oif file, 86, 95 
form of application, 199 
costs of, 183 

must state objections to answer, 89 
proof of, by office or examined copy, 103 
u^ing at trial, 101 

may be read against party making, without notice, 102 
summons for, 194 

See Supplemental Answer ; Sufficiency of Answer. 

APPEAL, 

in discovery to C. A. discouraged, 187 
discovery on. See Court of Appeal. 
staying inspection pending, 139 

APPLICATIONS. See Summons. 

in discovery must be by summons at chambers, 6 

to chief clerk in Chancery Division, ih. 

to master or district registrar in Queen's Bench Division, i&. 

to judge in Probate, etc., Division, ib. 

P 
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ARBITRATION, 

action for discovery in aid of,N 3 

Court cannot grant discovery in action referred to, 12 

ARBITRATOR, 

not liable to disclose grounds of decision, 66 

may be made party for discoveiy and costs where fraud, 11 

ATTACHMENT, 

party in default of discovery liable to, 151 
application for writ of, ib, 
form of motion, 200 
who may apply for, 151 

service of order for discovery on solicitor is sufficient, 152 
notice of application need not be served personaUy, ib, 
not issued as a matter of course, ib» 
proof of default must be given, 153 

will not be granted where sought unreasonably or oppressively, ib, 
against married woman, 154 
time for obeying order should be allowed, 154 
writ to be returnable within reasonable time, ib, 
costs are in discretion of Court, 155, 186 
should be provided for in order for writ, ib^ 
Obtaining discharge, 
order may be obtained ex parte or on notice, 155 
costs must be tendered or paid, 155 
party cannot be detained until sufficiency of answer oil affidavit 

ascertained, ib, 
or costs paid, 156 

may be recommitted if insufficient, ib, 
order of discharge may be rescinded, ib. 
Waiver, 
right to attachment may be waived, ib, 
by accepting answer without costs, ib, 
by acting upon answer or signing final judgment, ib. 

ATTORNEY.GENERAL, 

not liable to give discovery, 3 
production of documents by, 4 

BALLOT ACT, 1872, 

discovery under, 180 

not granted before petition, 181 

BANKRUPTCY, 

no ground for not producing document, 134 

BONA FIDES, 

want of, is objection to giving discovery. See Objections to 
Discovery. 

BOOKS, 

answer by reference to, 93 
deposit of, in Court, 79 

See TradE'BooKs. 
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BOUNDARIES, 

production of documents to show, t35 

CENTRAL OFFICE, 

deposit of documents in, 141 

CHANCERY ACTIONS, 
what are, 13 

CHATTELS, 

inspection of. See Inspection of Property. 

CHIEF CLERK, 

applications for discoycry in Ch. Dir. to be made to, 
oral examination before, 98 

CIVIL PROCEEDINGS, 

discovery only obtainable in, 7 

definition of, ib, 

liability to, no objection to giving discovery, 48 

CLAIMANT, 

discovery by and from, in administration actions, 18 

S^ DlSCOVfiET AFTER JUDGMENT. 

CO-DEFENDANTS, 

no discovery between, before judgment, 8, 10 

except by leave, ib, 

discovery between, after judgment, 20 

communications between not privileged, 61 

except as agents for the solicitor, ih^ 

not entitled to inspect each other's documents, 142 

cannot read answer against each other, 102 

COMMITTEE, 

may give discoveiy fbr lunatic, 110 

COMMON LAW PROCEDURE ACT, 1854, 

provisions of, in force where not inconsistent with rules and 

orders, 5 
production of documents under s. 46 of, 10, 99 

COMPANY. See Corporation. 

CONSEQUENTIAL DISCOVERY. See Postponing Discovery. 

CONTEMPT OF COURT, 

obstruction of inspection is, 144 

no privilege for communications relating to, 55 

party in, may get discovery, 85, 106, 152. See Attaoiiment. 

CONTENTS OF DOCUMENTS, 

interrogatories as to, when allowed, 83 

answer as to, by reference to documents themselves, 93 

p 2 
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CONTRIBUTORY, 

right of to discovery from official liquidator, 8 

CONVERSATIONS, 

interrogatories as to substance of, 87 

COPIES OF DOCUMENTS, 

right to take, on inspection, 186, 144 

by photograph, ib, 

costs of, 145 

not recoverable as costs in cause, 186 

CORPORATION OR COMPANY, 

interrogatories to officer or member of, 159 
foreign corporation or company, 163 
application for leave to deliver, 159 
form, 194 

who should be selected to answer for, 160, 163 
duty to procure information from servants or agents, 162 
answering by solicitor, waive privilege, ib, 
costs of answer are costs in the cause, 162, 182 
affidavit of documents by officer or member of, 162 
documents in the possession or power of, 114 
See Officer. 

COSTS. See Affidavit of Documbnts ; Answer ; Attachment ; Fur- 
ther Answer ; Inspection ; Interrogatories ; Produc- 
tion OF Documents. 

COUNSEL'S NOTES, OPINIONS, &c 
privilege of, 61 

COUNTER CLAIM, 

equivalent to cross-action, 8 

COURT OF APPEAL, 

discovery in, 177 

COVENANT TO PRODUCE, 

party required to produce documents need not enforce, 185 

CREDITORS, 

discovery by and from, in administration actions, 18 
right of, to discovery from official liquidator, 8 
See Discovery after Judgment. 

CRIMINATORY DISCOVERY. See Tendency to Criminate. 

CROSS-CLAIMS, 

discovery between defendants in, 8, 10 

CROSS-EXAMINATION, 

discovery for purposes of, not allowed, 25 
on affidavit of documents, not allowed, 116 
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CROWN. See Petition of Rigbt. 



DAMAGES, 

discovery as to amoi^iit of, when fallowed, 37 
documents affecting question of, are relevant, 112 

DEFENCE, 

application to strike out, 200 

DEFENDANT, 

meaning of in Judicature Acts,, 8 
entitled to discovery impeaching plaintiff's caae, 39 
time for obtaining discovery, 15 
defence may be struck out for default in discovery, 156 
See Co-D£yBNDANTS. 

DEMURRER, 

no discovery granted pending, 71 

DEPOSIT IN COURT, 

of books; &c., referred to by answer, 79 

of documents, when ordered, 141 

form of application for, 199 

party entitled to return of documents deposited, 142 

summons for, 199 

DEPOSITION OF PARTY. Su Oeal Examination. 

DESCRIPTION OF DOCUMENTS, 
what is sufficient, 117 

DIRECTOR, 

may give discovery for corporation or company, 161 
Ser. Corporation Officer. 

DISCI4OSURE OF DOCUMENTS, 

See Affibavit of Documents ; iNTBRBOOATomii^ as -va 
Documents. 

DiacoYE»y, 

See Actions foa Discovert ; Affidavit of Doi::;uMEi('vs ; 
I nterroqatories. 
origin of jurisdiction aB to, ]^ 
functions of, 2 
inode of obtaining, ib, 

obtainable in every division of the H^h Courts vb, 
in Court of Appeal, 177 

party not disabled from suing because unable to give, Z 
in petition of right. See Petition of Riqut. 
applications in matters relating to, to be by summons, 6i 
in what proceedings obtainable. See Proceedinqr. 
between what parties.^ See Parties. 
parties cannot be kept before. Court for, 11 
costs of, 18^ 



214 INDEX. 

DISCOVERY AFTER JUDGMENT. See Po8Tl»6Nmo Discoyirt. 
in administration actions, 18 
actions involving accounts or inquiries, ib, 
obtainable between co-defendants, 20 

between creditors and trustees, executors, or administr^itor?, 18 
procedure as to, 20 
limited to purposes of judgment, ^9 
in aid of execution, 20 
Qbtainable, though 4iscove?y before judgmeut, ib. 

DISMISSAL OF ACTION, 

plaintiff making default in discovery is liable to, 1$6 
not ordered except as last resource, 157 
form of application for, 20Q 

PISTRICT REGISTRAR, 

applicjitious in discovery to, Q 

DISTRICT REGISTRY, 

production of documents in, 140 

DOCUMENTS REFERRED TO IN PLEADINGS OR AFFIDAVITS, 
notice to produce, may be given, \2% 
by defendant before defence, 128 
form of notice, 198 

not to be given as matter of course, 123 
time for giving inspection, 124 
counter notice of liberty to inspect, 126 
form of, 193 

cause must be shown for not producing, 124 
defendant need not produce documents relating to his own title, ib. 
party may apply for oi-der to inspect, 126 
costs of inapection» 128 

See Affidavit of Dogvmsktb ; Production of Dqcumignts. 

EJECTMENT, See Action for Recoy«i^y of lai^p. 

ELECTION PETITIONS, 

no discovery from sitting member in, 179 
See. BALI.OT Act. 

ENFORCING ANSWER, OR PURTHEB ANSWER, 
application to be by summons at Chambers, 95 
party in contempt may apply, 96 
summons should spfeclfy answer objected to, 95 
or interrogatories to which answer is required, ib. 
form of summons, 194 

application should be made within reasonable time, 96 
right may be lost, ib. 
by acting upon answer, ib. 
or signing judgment, ib. 

not by giving notice to produce documents referred to in answer, ib. 
or by taking copy, ib. 
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ENFORCING ANSWER, OR FURTHER ASSWER^cotUinued. 

applicant must show omission ¥rithout just cause to answer, 97 

relevancy of question may be considered, ib, 

further answer may be ordered. See Further answer. 

or oral examination. See Oral examination. 

order must specify time for further answer, 97 

must be entered, ib, 

need not be indorsed under Cons. Ord. zxiii. r. 10, ib, 

costs of farther answer and application, 100 

EQUITY, 

doctrines of, to prevail unless otherwise provided, 4 

EVASIVE ANSWER, 

See Sufficiency of Answer. 

EVIDENCE, 

no objection that discovery would not be, 25, 112 
interrogatories not admissible in, 102 
discovery of opponent's, not allowed, 34 
using answer in, 101 
See Answer. 

EXAMINER, 

oral examination may be before, 98 

EXCEPTIONS, 

to answer, abolished, 95 

See Enforcinq answer. 

EXECUTORS, 

must set out accounts in answer, 32 
may be required to answer for testator, 78 

production of documents by, cannot be ordered on admission by 
testator, 128 
See Discovery after judgment. 

EXTENSION OF TIME, 

for answering, applications for, 80 

costs of, 186 

for making affidavit of documents, 107 

for producing documents, 134 

order for, need not be drawn up, xxxvi. 

summons for, 198 

no appeal from orders for, 79 

FAC-SIMILE OF DOCUMENTS, 
taking, 145 

FILING ANSWER OR AFFIDAVIT, 
mode of, 75 
proof of, 30 
notice of, mu^t be given to opposite party, t^^. 
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FISHING INTERROGATORIES, 
meaning of, 41 

FOREIGN COURTS, 

diacovery in aid of proceedings in, 8 

FOREIGN SOVEREIGN OR STATE, 
must ^ve discovery, 163 
action by, may be staye4 or dismissed, ib. 
minister or officer of, may give discovery for, 164 
head of, should not be selected, ib, 

yORQED DOCUMENTS, 

inspection of, by witnes^s, 144 

FORFEITURE. See Penalty. 

FRAUD, 

docoments impeached for, production of, 35 
oommunications relating to, not privileged, 55 
See Profession At. privileqe. 

FURTHER AFFIDAVIT OF DOCUMENTS, 
when obtainable, 119 
where pleadings amended, 121 
form of suinmons for, 19$ 
costs of, 121 
after judgmeiit, 19, 120 

PURTPER ANSWER, 

summons for, 194 
See Sufficiency op answer. 

FURTHER INTERROGATORIESi, 
when pleadings amended, 7$ 
when fresh matter discovered, ib. 
costs of, 76 

GUARDIAN, 

discovery by, for infant, 1^0 
for lunatic, ib. 

H^IR-AT-LAW, 

right of, to discovery, 16? 

HSIR-IN.TAIL. 

Tight of, to discovery, 167 

HUSBIAND, 

answer by, jointly with wife, 77 

;nay obtain order foy wife to answer separately, 78 

wife's answer cannot be read figainst-, 104 

ILLEGJ^LITY, 

m privilege for communications relating to. Sm Professional 
privilege. 



IMMATERIALITY OR IRRELEVANCY, 

is ground of objection to give diacovary, 22 
form of objection on grouud of, 190 
must b« obvious, 2-^ 

ejicept wliere discovery iiijurious to party giviqg, iS, 
test for ascertaining, ii5 
rif;ht to lelief Boujjlit wilt b« assumed, 24 
discovery sought need liut be evidence, 25 
discovery not allowed to diacrmlit or for cross-eiaminalion, ib. 
interrogatories need not be based on EpecJIiu charge, ib. 
See PosTPOHiHO uisuovekv. 

IMPERTINENCE, 

in answer or schedule, what is, 8Q 
in aSidavit of documents, 118 
mstttr of casta only, 39 

INDICTMENT, 

no discovery in sid of, 7 

party not liable to give discovery which mnjr expoge him to, 46 
or produce documents, 49 
See Tendenctt to ckiuihate. 

INDORSEMENTS ON BRIEFS. 
production of, SI 

INFANT, 

ma; give discovery by next friend or giiardian, 77, 110 
not bound by answer, 104 

INFORMATION, See Attorhbi-Genebal, 

in revenue matters, discovery in, 3 
relator liable to give discovery in, mmbU, i 
criminal, no discovery in, 7 

INFRINGEMENT OF PATENT, 

discovery in action for, 170 
InierTogatorUa, 

discovery in lien of particulars, 170 

of prior nsur, ib. 

of infringement, 171 

of breaches, 174 

oppressive or inquisitorial discovery not eDforced, 171 

of accounts and eoLsequential uiattera, may be jiostponed, 172 

after decree for account or inquiry as to damages, 173 

account not stayed pending appeal, 174 

defendant entitled to destroy plaintiff's case, ib. 
Inspeeli™, 

Court may order inspection of machinery, kc, 175 

taking of samgles, ib. 

tusking of experiments, ib. 

inapectioa not granted as matter of course, 175 

forms of summons for, 107 

by plaintiff, may be before defence, 176 

vxus, by defendant, ib. 
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INFRINGEMENT OF PATENT— con<mt«5rf. 
may be stayed, pending appeal, ib. 
inspection by experts, &c., ib, 
costs of are in discretion of judge, 185 

INQUIRIES IN CHAMBERS, 
discovery in, 18 

See Discovery after Judgment. 

INQUISITORIAL DISCOVERY, 
not enforced, 123, 171 

INSPECTION OF DOCUMENTS. 
By what personSf 

party, solicitor, and agents, 142 

meaning of "agents," ift. 

by special agents, 143 

summons for, 196 

by person nominated by the Court, 143, 150 

by witnesses, 143 
Place off 

at central office, 141. See Deposit iv Court. 

at solicitor's office, 139 

at distiict registry, 140 

at place of business, ib. 

form of application for, 199 

affidavit in support of application, 140 
If ode of Conducting, 

who may be present at, 144 

taking copies of documents produced, ib. 

costs of, 185 

no fee ean be charged for, 144 

obsti*uction to, is contempt of Court, ib. 
See Production of Documents. 

INSPECTION OF PROPERTY. 

inspection of subject matter of the action, 146 

application must be made to judge, 147 

time for making, ib. 

where party has interest in value of property, ib. 

in cases of trespass to real property, ib. 

applicant must make out primd facie case of injury, 148 

necessity of inspection must be shown, ib. 

applicant may be required to give indemnity for loss or damage, ib. 

and to pay costs of inspection, ib., 186 

costs of, are in discretion of Court, 148 

Court may order removal of obstructions, &c., ib. 

taking of samples, 149 

observations or experiments, ib. 

inspection by workmen and agents, ib. 

by witnesses, ib. 

form of summons for, 197 
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INTEREST, 

meaning of, as applied to discovery, 130 

of third person in document, no reason for not giving discovery, 85, 
134 

INTERPLEADER, 

discovery in, 9, 17 

INTERROGATORIES, 

general right to deliver, 69 

in actions or proceedings equivalent to actions, 7» 8 
between opposite parties, 7 

must be such as would have been allowed in Chancery, 69 
costs of, are usually costs in the cause, 182 
time for delivering, by plaintiff, 14, 16 
by defendant, 15, 16 
by other parties, 17 
See Time for Discovery. 
when order necessary, 70 
summons for leave to deliver, 194 
costs of, 70, 183 
affidavit in support of, 200 

to corporation or company, see Corporation Officer. 
to foreign state. Se$ Foreign Sovereign. 
mode of delivery, 71 
delivery out of jurisdiction, 72 
where no appearance, 71 
form of, 189 

should be concise and simple, 70 
need not be printed, id. 
or signed by counsel, ib, 
not evidence against party administering, 102 
objections to. See Objections to Discovery ; Objectionable 

I NTEK rogatories ; SOAKDAL. 

striking out or setting aside. See Striking out Interrogatories. 
costs of, where unnecessarily delivered, 183 
further. See Further Interrogatories. 

INTERROGATORIES AS TO DOCUMENTS, 

not allowed as to documents generally, 85 

form of objection to answer, 191 

as to contents of documents, 83 

forms of, 189 

«s to possession of further documents, see Further Affidavit of 

Documents. 
costs of, 121 
as to execution of document, 189 

IRREGULARITY, 

taking answer off file for, 95 
form of summons, 199 

ISSUE, 

discovery on: trial of, 9 
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JOINT-POSSESSION. See Possession of Documents ; Production of 
Documents. 
form of objection to produce on ground of, 192 

JOINT-STOCK COMPANY. See Corporation, 

JUDGE, 

may inspect documents by consent, 138 

no appeal from discretion of, 74, 187 

not bound to disclose grounds of decisiou, 66 

JUDICATURE ACTS, 

law of discovery not altered by, 4, 5 
See Practice; and Procedure. 

JURISDICTION, 

of High Coutt, to grant discovery, 2 

KNOWLEDGE, INFORMATION, AND BELIEF, 
party must answer as to, 90 
of agent, is knowledge of principal, 91 

LAW, 

party noed not answer as to matters of, 83 

LEAVE TO DELIVER INTERROGATORIES, 
when required, 70 

LEGAL ADVISER, 

meaning of, 51 

See Professional Priyileqe. 

LETTERS. See Documents. 

setting out, in affidavit of documents, 118 

LIBEL, 

discovery from printer, &c., of newspaper in action for, 3, 50 

LIEN ON DOCUMENTS, 

of solicitor or agent, no ground for refusing production, 115, 134 
as against applicant, no ground for refusing production, 135 

LIMITATION, 

conditional, distinguished from forfeiture, 48 

LIQUIDATOR. See Official Liquidator. 

LUNACY, 

production of proceedings in, 178 
applicant must show interest, ib, 

LUNATIC. 

may give discovery, by guardian or committee, 77, UO 
not bound by answer, 104 

MACHINERY, 

inspection of, 175 
form of summons for, 197 
See Patents. 
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MANDAMUS, 

to enforce civil right, discovery in aid of, 7 

MARRIED WOMAN, 
answer of, 77 

not evidence against husband, 104 
or against herself, except separate estate, ib. 
liable to attachment, 154 

MASTER, 

applications in discovery to be made to, in Q. B. D. , 6 

may name person to give discovery on behalf of corporation or 

company, 160, 163 
oral examination before, 98 
cannot order inspection of property, 147 
or attachment, 100, 151 

MATERIALS FOR BRIEF, 

privileged from inspection, 67 

MATERIALITY. See Immateriality ; Postponing Discovery. 

MATTERS IN QUESTION, 
meaning of, 112 

MEMBER, 

of corporation or company, may give discovery, 158 
See Corporation ; Officer. 

« 

MINES, 

inspection of, 149 

form of summons, 197 

removal of obstructions, may be ordered, 149 

MORTGAGEE, 

production of documents b}', 33 

MOTION, 

applications to Court to be by, 147, 160 
production of documents on, 10 
See C, L. P. Act, 1854. 

NEW TRIAL, 

discovery not granted in aid of, 20 

NEXT FRIEND, 

may give discovery for infant, 77, 110 
not a party to give discovery personally, 9 
answer of, not evidence against infant, 104 

OBJECTIONABLE INTERROGATORIES, 
as to matters of law not fact, 88 
seeking to contradict documents, ib, 

as to contents of document not produced, see Contents of Docu- 
ment. 
unfair, vexatious, or oppressive, 23, 84, 171 
no objection that information can be obtained aliunde^ 84 
or that party interrogating is in contempt, 85 
or that third person would be prejudiced by the disclosure, ih. 
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OBJECTIONABLE INTERROGATORIES— am/t»u«rf. 
as to documents generally, 85 

aecuSf as to particular documents not disclosed by affidavit, ib^ 121 
See Objections to Discovery ; Scandalous iNTERRooATOKisa. 

OBJECTIONS TO ANSWERS, 
form of, 194 

OBJECTIONS TO DISCOVERY. 

That the Discovery relatet tolely to the Party's oum Case. 

general rule that party not bound to disclose his own evidence, 38 
except where privity between parties, 85 
or where interest shown, ib. 
or fraud alleged, ib, 

or on question of parcels or boundaries, ib, 
party entitled to know what opponent's case is, 36 
but not details, ib, 

matter common to both cases must be disclosed, 88 
party may have discovery to impeach opponent's case, ib, 
fishing interrogatories not allowed, 40 
form in which the protection must be claimed, 42, 190, 198 
Court not bound to accept party's statement as conclusive, 43 
where effect of documents is question of law, 45 
denial of relevancy to opponent's case need not be absolute, ib. 
That the Discovery is not sought bond fide, 

discovery not granted to satisfy curiosity, 68 

or to make costs, 64 

or for ulterior proceedings, ib. 

or unfair object, ib, 

form of objection, 190 

See also Immateriality ; Public Poltcy ; Purchaser ; Pro- 
fessional Confidence; Tendency to Criminate. 

OFFICE COPY, 

answer or affidavit may be proved by, 103 

OFFICER OF CORPORATION OR COMPANY, 

may be selected to answer for corporation or company, 159 
who is proper person to answer, 160 
costs of answer by, 162 
duty of, to get information, ib, 
affidavit of documents by, ib, 

cannot object to discover on ground that documents are not in his 
possession, 114 
See Corporation. 

OFFICIAL LIQUIDATOR, DISCOVERY FROM, 

in actions by or against creditors or contribntorie.s, 8 
not liable to make affidavit of documents except under special cir- 
cumstances, 9 

OFFICIAL REFEREE, 

cannot order discovery, 177 
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OPPOSITE PARTY, 
meaning of, 7 

ORAL EXAMINATION, 

may be ordered instead of further answer, 98 

form of application for, 195 

before whom conducted, 98 

mode of conducting, ib, 

pro.luction of documents upon, 199 

must be filed in Central Office, ib. 

party has right to see documents referred to in, ib, 

sufficiency of, ib, 

party making default in, may be committed. See Attachment. 

costs of examination and order, 100 

ORDER XIV. 

production of documents on application under, 11 

ORDER FOU DISCOVERY, 

must state time for giving discovery, 97 
but not consequences of non-compliance, ib, 
must be entered, ib, 
service of, 152 

PARCELS, 

discovery of title-deeds to show, 35 
form of order for discovery o( ib, 

PARTICULARS, 

discovery as equivalent for, 86 

See Inpeingembnt of Patent, 

PARTNERS, 

possession of documents by, 133 

must include documents in affidavit, 114 

PARTNERSHIP BOOKS, 
production of, 133 

PARTY, 

defiuition of in Jud. Acts, 9 

for discovery only, 11, See Opposite Party. 

PATENT. See Infringement of Patent. 

PAYMENT INTO COURT, 
discovery in aid of, 37 
before defence. Id 

PENALTY OR FORFEITURE, 

party not bound to give discovery which might subject him to, 48 

or produce documents, 49 

distinction between penalty and liquidated damages, 48 

meaning of " forfeiture,'* ib, 

liability by foreign law is sufficient, 49 

8ecu9, to pecuniary loss, ib» 
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PENALTY OR FORFEITURE— con/iwi/erf. 
cessation of protection, 49 

by lapse of time, ib, 

by waiver of penalty, i6. 
party may bo estopped from claiming privilege, 60 
statutory liability to disclosure, ib, 
printers and publishers of newspapers, tb. 
pai-ty who has answered may refuse to answer further, ih. 
form of objection, 191 

PENALTIES, 

plaintiff in action for, not entitled to discoVeryi 73 

PETITION OF RIGHT, 

discovery in, by crown, 4 

suppliant not entitled to discovery from crown, ib. 

PETITIONS, 

production of documents referred to in, 122 

for winding up company, discovery of documents in, 9 

PLAINTIFF, 

time for discovery by. See Time por Discovery. 

action may be dismissed for default of discovery. See Dismissal 

OF Action. 
right of, to discovery of defendant's case, 40 

PLEADINGS, 

drafts of, are privileged, 60 

become publici juris when delivered, 61 

reference to documents in. See Documents Referred to in Plead- 

INGS or AfFI1>AVITS. 

definition of, 122 

POSSESSION OF DOCUMENTS, 

what is, for purposes of disclosure, 93, 113 

for purposes of production, 133 

by solicitor or agent, 116, 134 

by partners, 114, 133 

by corporation or company, 114 

effect of admission of, 113 

when presumed, 1*28 

admission as to, may be qualified by affidavit, 131 

POSTPONING DISCOVERY. 

Court has discretion as to, 28 

where right to discovery depends Upon determination of issue of 

question, 29 
or where otherwise desirable to decide issue first, ib. 
where title denied, consequential discovery not ordered where 

oppressive, ib, 
discovery of items of account refused before trial, 28, 30 
sufficient to give atimission of profits or summary, ib. 94 
except where account may be adopted at trial, 30 
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POSTPONING DISCOVERY— eonliniMd. 

or risk of losing the discovery altogetlier, 81 
or in case of trustees, ezecutors, or admimstrators, 32 
accoont of profits will be postponed, 31 
where title admitted, full account must be giyen, 32 
' objection may be raised in answer, 29 
or by summons to postpone, ib, 
form of objection, 190 

POWER 

oyer docnments, what is, 93, 115 
See PossBsaiON of Dooumxnts. 

PRACTICE AND PROCEDURE IN DISCOVERT, 
regulated by Jud. Acts, 6 
construction of rules of, 6 

saving of existing, where not inconsistent with new practice, 6 
to be analogous to old procedure, ib. 
large body of, unprovided for by rules, ib. 
more convenient to prevail, where conflict, ib, 
law of discovery not affected by, 4 

PRINTER AND PUBLISHER OF NEWSPAPER, 
discovery of name of, 3, 50 

PRIVILEGED DOCUMENTS, 
what are, 128, 132 

PROBATE, Ac., DIVISION, 

applications for discoveiy in, to be to registrar, 6 
i^davit of documents may be ordered, 106 

PRODUCTION AND INSPECTION OF DOCUMENTS. 

1. DocumerUe referred to in pleadings on affidavits. 

application for, 127 

no affidavit required, ib. 

applicant must show what the documents are, 128 

and admission of possession or power, td. 

possession or power must be legal, 133 

and exclusive, id. 

and that he has « interest in them," 128 

meaning of *' interest," 130 

admission of relevancy sufficient unless qualified, 128 

2. Other documents, 

time for making application, 127 
must be affidavit in support, 129 
form of affidavit, 201 
form of summons, 196 
in action on marine policy, ib. 
respondent may show cause by affidavit, 131 
all documents must be produced unless privileged, 182 
grounds of privilege or inability should be stated, 116 
See OBJBCTioits to Disooybbt. 
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PRODUCTION AND INSPECTION OF DOCUMENTS. —ftm^inwerf. 

forms of objection, 198 

statement of joint possession, 192 

party cannot excuse himself from producing on ground of lien on 
documents, 134 

seeuSf where documents mortgaged or pledged, 135 

party not bound to enforce covenant to produce, t&. 

nor incur expense, semble, 136 

party inspecting has right to take copies, 136, 144 

effect of agreement not to require production, 136 

party claiming privilege not lx>und by previous waiver, i&. 

parts of documents may be sealed up, JSee Sealing up Docu- 
ments. 

undertaking not to publish contents may be required, 187 

Judge may look at documents himself, 138 

form of order for production, ib. 

costs of, 185. See Inspection. 

production may be stayed pending appeal, 139 



PROFESSIONAL CONFIDENCE, 

communications between client and legal adviser are privileged, 51 

privilege confined to legal advisers, ib, 

includes agents for communication^ ib» 

duration of the privilege, 52 

may be waived by client, ib. 
%. CommunieaUans between client and legcU adviser, 

all communications in professional capacity privileged, 52 

need not refer to litigation or dispute, ib, 

must be confidential communication, not matter of observation, 53 

and from client, 54 

in ordinary course of business, ib. 

communications relating to fraud or illegality, not privileged, 55 

trustee cannot set up privilege, against cq.t., ib, 

except where in litigation, ib. 

testamentary dispositions not privileged from disclosure to next- 
of-kin, &c. ib. 

communication may be through agents, 56 

must be agents ad hoc^ ib. 

form of objection to answer on ground of, 191 
2. Infwmaiion obtained for purposes of the litigaiion. 

" materials for brief" are privileged, 57 

information obtained by client or solicitor himself, Hb* 

cases for opinion of counsel or solicitor, %b. 

statements of witnesses, 58 

information obtained by solicitor's^ clerks or agents, i&. 

by client or agents on behalf of solicitor, ib. 

test as to privilege in such cases, 59 

documents need not have been obtained at request of solicitor, ib, 

or actually laid before him, ib, 

where party acts as his own solicitor, 60 

party must ansicer as to acts or knowledge of agents, ib. 

distinction between confidential communications and matters of 
fact, ib. 
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PROFESSIONAL CONFIDENCE— can^inw«e. 

papers in actions are privileged, 57, 60 

vmleaa ptiblici Juris, 61 

privilege not confined to continuance of action, ib, 

actions between same parties, or on same questions, ib, 

cross-actions, 62 

grounds of privilege must be stated in affidavit, ib, 

PROFITS, 

postponing discovery of account of, 31 

admission of, may be sufficient, 30. See Postponing Discovery^ 

PROLIXITY, 

matter for costs, 86, 118 

PUBLICI JURIS, 

pleadings and affidavits become, when filed, 61 

PUBLIC POLICY, 

discovery not obtainable where contrary to, 65 
affairs of state and official communications, i6. 
by whom objections must be raised, 66 
secondary evidence of documents not admissible, ib, 
form of objection to produce on ground of, 191 

PURCHASER FOR VALUABLE CONSIDERATION, 
not bound to disclose his title, 66 
must answer as to consideration, 67 
or notice, ib, 
need not produce purchase-deeds though pleaded, semble, 68 

RECORD AND WRIT CLERKS* OFFICE, See Central Office. 

REFERENCE TO DOCUMENTS. See Documents referred to in 
Pleadings or Affidavits. 

REFERENCE, 

discovery in aid of, 3, 178 

REGISTRAR 

may order discovery in Probate, &c. Division, 6 
See District Registrar. 

RELATOR. See Information. 

REPETITION 

needless, is impertinence, 86 

of previous answer is impei'tinent, 99 

REVENUE MATTERS, 
discovery in, 8 



SCANDAL, 

definition of, 85 

answer or affidavit may be taken off file for, 86 

Q J& 
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SCAimAL— eonttmMi. 

interrogatories may be ttnick out for, 85 
nothing scandalous if relevant, ib. 
form of objection to answer on ground o( 190 
snmmons to expunge, 199 

SCHEDULES, 

must be annexed to or incorporated with answer or affidavit, 78 
included in computation of folios, ib, 

SEALIKO UP DOCUMENTS, 

practice as to, where partly privileged, 187 
statement as to, in affidavit of documents, 192 
form of summons, for liberty o( 198 
affidavit, 187 

SECRETART 

is proper person to give discovery for corporation or company, 161 

SEPARATE ANSWERS, 

costs of, may be disallowed, 184 

SEQUESTRATION, 

discoveiy of documents in inquiry under, 9 

SOLICITOR, 

may be made party for discovery, 11 
lien of, no ground for not producing document, 184, 186 
iS!w Pbo»88IONAL Cokvidsnob. 

SOVEREIGN, 

not Uable to give discovery, 4 

See Attobnet-Genekal ; Petition or Right. 

STRIKING OUT INTERROGATORIES, 

where vexatiously or unreasonably delivered, 72 

for scandal, i&., 86 

utterly irrelevant, 78 

onus lies on party applying, ib, 

objectionable interrogatories must be pointed out, ib, 

form of application, 194 

Court will not interfere with discretion of Judge, 74 

SUFFICIENCY 
Of Anstoer, 

substantial answer is sufficient, 87 

test of sufficiency, 88 

answer should not be evasive, ib, 

but meet point of substance, ib, 

danger of answering '* except as aforesaid," ib, 

materiality of questions may be considered, ib, 

answer deemed sufficient until objected to, 96 

objecting to answer. See Objections to Answbb. 

irrelevant questions need not be answered, 89 
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SUFFICIENCY— continued. 

where questions in part irreleyant, sufficient if partly answered, 89 

party must answer as to knowledge, information, or belief, 90 

addition of irreleyant matter may constitute insufficiency, ib» 

party must answer as to acts of servants or agents, 91 

except where unreasonable, ib, 

where equal means of information, party not bound to otain it, 92 

nor incur expense, ib, 

party must answer as to contents of documents in his possession or 

power, 93 
or show physical impossibility of doing so, ib, 
answer by reference to books or documents, ib, 
of answer as to accounts, 94 
of further answer. See Fubtheb Answer. 
question of, may be raised on summons to consider, 95 
or for further answer, ib, 
€f affidavit of documents. See AmDAYrr of Documents. 
summons to consider, 118 

SUMMONS, 

applications in discovery to be by, 6 

SUMMONS FOR AFFIDAVIT OF DOCUMENTS, 
may be taken out by party in contempt, 106 
time for obtaining. See Time for Discovert. 
affidavit not necessary in support of, 108 
but discretion as to requiring one, 109 
must be primdfade evidence or reasonable presumption of existence 

of documents, 108 
postponing. Su Postponing Discovert. 
form of, 196 

SUPPLEMENTAL ANSWER, 

in what cases allowed, 81 

application for leave to file, must be on affidavit, 82 
Su Amending Answer. 



TENDENCY TO CRIMINATE, 

party may object to discovery on the ground of, 46 
objection must be taken on oath, ib, 
form of objection, 191 

Court or Judge must be satisfied as to honafiiee of objection, 46 
danger must be real and substantial, 47 

liability to criminal proceedings under foreign law sufficient, 48 
danger to third person not sufficient, ib, 
sembU, ground for not producing documents, 49 
where danger removed, party bound to answer, ib, 
or where compelled by statute, 50 

printers and publishers of newspapers cannot refuse discovery on 
ground of, ib. 

TESTAMENTARY DISPOSITIONS, 
discovery of, 56 
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TESTATOR, 

executors may answer for, 78, 95 

THIRD PARTY, 

discovery from, by plaintiff, 8 

defendant not entitled to discoyery from, 10 

TIME FOR DISCOVERY, 
By Plaintiff, 

not before defence, 18 

except under special circumstances, 14 

before claim, »5. 

between defence and close of pleadings, 16 

at any time before trial, by leave, 17 
By J}efendantf 

not before defence, 15 

except under special circumstances, ib, 

between defence and close of pleadings, 16 

at any time before trial, by leave, 17 
By other Parties^ ib. 
Of documents re/erred to in pleadings or affidavits. 

by defendant, before defence, 123 

extension of. See Discovskt after Judgment ; Extension of 
Time. 

TITLE, 

meaning of, 38 

TITLE-DEEDS, 

production of, where impeached for fraud, 35 
to show parcels or boundaries, ib, 
where both parties interested in, tb, 
danger of ordering production of, 16^ 

TOWN-CLERK. See Cobpoeation. 

TRADE-BOOKS, 

party may answer by reference to, 98 
must be deposited in Court or offered for inspection, ib,, 19 
See Place of Insfeciion. 

TRADE MARKS, 

discovery as to infringement of, 173 

TRUSTEE, 

must set out accounts in answer, 82 

cannot set up privilege, against c. q. t., 55 

except where litigation, ib, 

not bound to produce trost documents in absence of c. q. t, 134 



UNDERWRITERS, 

discovery in actions against. See Action on Policy of ^Iarins 
Insurance. 



INDEX. 231 



UNSEALING DOCUMENTS, 

form of sammous for, 198 



VERDICT, 

discovery after, 20 

See DiscovEBT after Judomknt. 

VEXATIOUS DISCOVERY, 
not enforced, 64, 84 

See Stbikinq out Interrogatories. 

VIvA VOCE EXAMINATION. See Oral Examination. 



WITNESS, 

party not bound to disclose name of, 87 
statements of, privileged, 58 
inspection by, 143 



THE END. 
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In Royal i^mo, price 2or., eloth, 

QUARTER SESSIONS PRACTICE, 

, a UaJe iffllecum 

OF GENERAL PRACTICE IN APPELLATE AND CIVIL CASES 

AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OP THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND RECORDER OP MARGATE. 



" Mr. Smith's book will, we are sure, be found 
to afford much assistance to the magistrates form- 
ing the Court, and to those who practice before 
them." — Law Magazine, 



" This book will, we^ think, obtain a hi^ place 
amongst the books which deal with this branch of 
the law." — Law Journal. 



In one volume, 8vo, price 21 j., cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, wuh an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., of Lincoln's Inn, Barrister-at-Law, Author of "The Partition 
Acts, 1868 and 1876 ; A Manual of the Law of Partition and of Sale in Lieu of 
Partition," &c. 

"We highly approve of Mr. Walker's arrange- '* Mr. Walker is fortunate in his choice of a sub- 

ment The Notes are full, and as far as we ject, and the power of treating it succinctly, for 

hanre been able to ascertain, carefully and accurately the ponderous tomes of Williams, however satisfac- 

oompiled. . ... We can commend it as bearing tory as an authority, are necessarily inconvenient 

on its face evidence of skilful^ and careful labour, for reference as well as expensive On the 

and we anticipate that it will be found a very whole we are inclined to think the book a good and 

acceptable substitute for the ponderous tomes useful one." — Law Journal. 
of the much esteemed and valued Williams." — 
Law Times. 

In one thick volume, 8vo, price 30?., cloth lettered, 

THE SUPREME COURT OF JUDICATURE ACTS, 

1873, 1875, and 1877 ; the Appellate Jurisdiction Act, 1876, and the Rules, 
Orders, and Costs thereunder ; Edited with Notes, References, and a Copious 
Analytical Index. Second Edition.* Embodying all the Reported Cases to 
Michaelmas Sittings, 187^, and a Time Table. By William Downes 
Griffith, of the Inner Temple, Barrister-at-Law, and a Judge of County Courts ; 
and Richard Loveland Loveland, of the Inner Temple, Barrister-at-Law, 
Editor of " Hall's Essay on the Rights of the Crown in the Seashore," &c. 

In royfU i2mo, price 4r., cloth, 
A DIGEST OF THE LAW OF 

PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 

AND THE CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 

FROM NOVEMBER 1875, TO AUGUST 1880. 

By W. H. HASTINGS KELKE, M.A., Barrister-at-Law. 



In roj^l i2mo, price 3^. 6^., cloth, 
THE PRESENT PRACTICE IN 

DISTRICT REGISTRIES OF THE COMMON UW DIVISION 

OF THE HIGH COURT OF JUSTICE. 
By FRANK SIMMONS. 
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In 8vo, price df«, cIoth> 

THE NEW CONVEYANCING ACTS 

THE CONVEYANCING AND tAW OF IPRO^fcRTY ACT, f88x, 
AND THE SOLICITORS REMUNERATION ACT, z88i. 

WITH. AN lINTRODUCTION, NOTES, AND- FORMS. 

By SYDNEY E. WILLIAMS, of Lincoln's Inn, Barrister-at-Law, 

Author of ** Petitions in Chancery and Lunacy." 



In one volume, 8vo, price i8j,, cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

INCLUDING 

THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, TRUSTEE ACT, WINDING- 
UP PETITIONS, PETITIONS RELATING TO SOLICITORS, INFANTS, Etc., Etc. 

WITH AN APPEKDIX OF FORMS AND PRECEDENTS. 

By SYDNEY E. WILLIAMS, of Lincoln's Inn, Barrister-at-Law. 



(C 



Mr. Williams' arrangement of the procedure under his various headings, which include^ Payment out, 
Thistee Relief Act, Lands Clauses Act, Settled Estates Act. and many other subjects of jurisdiction which 
have from time to time been conferred on the Court of Chancery or the Lunacy jurisdiction by special 



statutes, is very convenient. ^ The chapter on the Lands Clauses Act is especially good." — Law Tinus, 
" The book is furnished with a selection of Forms and Precedents ; tne arrangement of matter sen 



seems 



convenient ; and we have found it easy to consult. We have not observed any important omission within 
the scope of the Treatise, and the writer deserves the praise of having put together with some skill an 
unpretending work, which is at least more useful than certain larger law books we know oC —Solicitors' 
youmaL 

In 8vo, price a&r., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time, 

By JOHN CUNNINGHAM, of the Middle Temple, Barrister-at-Law, 

Author of the *' Law Relating to Parliamentary and Municipal Elections ; '* and 

MILES WALKER MATTINSON, of Gray's Inn, Barristerat-Law. 

RXVIBW8. 



"The notes are very pertinent and satisfactory : the introductory chs«)t 
are excellent, and the precedents will be found very useful." — Irish La 



ters on the present system of pleading 
aw Times, 

" For pupils, also, and beginners at the bar, the book will be very useful ; because these, never having 
served an apprenticeship to the old system, are very apt to omit allegations, essential in certain cases to the 
validity of a pleading. ' The authors of the book before us have introduced their collection of forms to the 
reader b^ an essay on pleading under the new rules ; and we think that a perusal of this essay, which is 
written m an attractive style, would do a great deal of good both to barristers and masters. . . . We thyik 
that the authors have deserved well of the profession, and that they have produced a book likely to grow 
in favour even among those who at first might conceive a prejudice against a work of this kind." — Law 
yourmal, 

" A work which, in the compass of a single portable volcime, contains a brief Treatise on the Principled 
and Rules of Pleading^ and a carefully annotated body of Fomis which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
Qsefiil companion in the Practitioner's daily routine." — Law Magatine attd Review, 

The work cont^uns a treatise on the new rules of pleading which is well written, but would bear com- 
pression. To most of the precedents there are notes referring to th^ dec^ons which are most useful to the 
pleader in connection with the particular cause of action involved. We are disposed to think that this is the 
most valuable portion of the work. It is extremely convenient to have some work which collects notes of 
thb sort in connection with pleading." — Solicitors Journal, 



8 STEVENS 6r- HAYNES, BELL YARD, TEMPLE BAR. 

In toyal l2mo, price 2Qf,, cloth. 

EMDEN'S LAW RELATING TO 

BUILDING LEASES A BUILDING GGNTRAGTS, 

THE IMPROVEMENT OF LAND BY^ AND THE 
CONSTRUCTION OF, BUILDINGS. 

WITH ^ A FULL COLLECTION OF PRSOEOENTb OF ARRANGEMENTS FOR 

BUILDING LEASES, BUILDING LEASES, CONTRACTS FOR BUILDING, 

BUILDING GRANTS, MORTGAGES, AND OTHER FORMS WITH 

RESPECT TO MATTERS CONNECTED WITH BUILDING. 

TOGETHER WITH THE 

STATUTES RELATING TO BUILDING, 

. WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SECTIONS. 

^nb a i^lossarg of ^rt^titctnial anb J^nilbing Crrms. 

By ALFRED EMDEN, 

OF THC f KKISR TBKFLB, ESQ., BARK1STBR*AT<ZJVW. 



*' The present treatise of Mr. Emden deals with the subject in an exhaustive manner, which leaves 
nothing to be desired." — The Thnes. 

" It IS obvious that. the number of persons interested in the subject of building is no small one. To 
supply the wants of this class by providing a treatise devoted exclusively to the law of building and 
kindred matters has been accordingly the main object of Mr. Emden's labours. We are able on the whole 
to say with confidence that his efn>rts deserve reward. Hb arrangement of the subject is clear and 

perspicuous It may be said without hesitation that they have been dealt with in a manner which 

ments high commendation." — Law Times, 

"This is a careful digest of a branch of the law which, so far as 'we know, has not yet been fully 

treated The book seems to us a very complete and satisfactory manual, alike for the lawyer as 

for the architect and the builder." — Solicitors' Journal. 

"Mr. Emden has obviously given time and labour to his task, and therefore will save time and labour 
to those who happen to be occupied in the same field of enquiry." — Law Journal. 

"In this work Mr. Emden has collected and systematically arranged a mass of legal lore relating to 
Building Leases, Building Contracts^ and generally to the improvement of land by buildings and their 
construction. The lawyer,^ ^e architect, and. the contractor will here find brought into a focus and 
readily available, information which would, but for this convenient volume, have to be sought for in 
various quarters." — Law Magazine. 

J' It may safely be recommended as a practical text-book and guide to all people whose fortune or 
misfortune it is to be interested in the construction of buildings and other works." — Saturday Review. 

" In such cases it is serviceable to possess a book like Mr. Emden's on ' the Law of Building Leases, 
Building Contracts, and Buildings.' The subjects, it is needless to say, are difficult, but the exposition of 
them is sufficiently plain to be comprehended by every intelligent layman. Mr. Emden's book is incom- 
parably the best among those whicn are professedly intendedfcw the use of architects, builders, agents, as 

well as lawyers througnout the pages there, is not a paragraph to be discovered which is 

not perfectly clear."— 7'A<r Architect. 

"Mr. Emden's very useful handtsook, which supplies a desideratum long felt by lawyers, architects, 
and others engaged in preparing leases, contracts, and in building operations generally. The work is well 
printed, and marginal references are given througho\it." — Building News. 

"To supply this want is the writer's object in publi^ing this work, and we have no hesitation [in 
expressing our opinion that it will be found valuable by several distinct classes of persons .... it seems 
to us a good and useful book, and we recommend the purchase of it without hesitation."— 7"^^ Builder. 

" We are aware of no other work which deals exolbsiv«ly with the law relating to buildings and contracts 
to build. Mr. Emden writes in an unusually clear style for the compiler of a law book, and has not 
failed to note the latest decisions in the law courts. His list of precedents is very full." — The Field. 

" From the point of view of practical utility the work cannot fail to be of the greatest use to all who 

require a little law in the course of their building operations. They will find both a sound arrangement 

and a clear sensible style, and by perusing it with ordinary attention many matters of which they were 

before doubtful will become quite comprehensible." — City Press. 

' , '' " f ' ,..i - .. ■ . 

Now ready, royal i2ino, price 2s, 6d., cloth. 

EMDEN'S METROPOLIS MANAGEMENT AND 

BUILDINGS ACTS (AMENDMENT) ACT. 1882. with Notes 

to the Sections, and an Index. Forming a Supplement to the " Law Relating to 
Building Leases, Building Contracts," &c. By Alfred Emden, of the Inner 
Temple, Barrister-at-Law. 

** There is a copious index to the work, and the architect and surveyor who require to be well informed 

"P^** .?*'.':^*'"' r^*® *"'*** Statute Law will obtain this Supplement to Mr. Emden's valuable handbook." 
— Butlding News. 
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In. one volume, royal 8vo, price 30f., cloth, 
' THE LAW RELATINQ TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPBELL, M.A., 

OF LINCOLN'S INN, BARRISTER-AT-LAW ; ADVOCATE OF THE SCOTCH BAR; 
AUTHOR OF THE "laW OF NSGLIGKNCE/' ETC. 

-' '' '■ ■■■■■■ I i.^^^»^PM ^ ■■ ^11 g m I 

** His book will, we are convinced, prove of great service as a thoughtful and clear exposition of a branch 
of law of practical interest, not only to the legal profession, but also to the m.erchant, the shipper, the 
underwriter and the broker, and to the mercantile community in general. The Table of Contents is 
analytical and reniarkably full ; being, in fact, almost an Index within an Index." — Law Magazine. 

" Notwithstanding the existence of the works referred t6 by the author in his preface, he has produced 
a treatuje which capnot fail to be of utility to practising lawyers, and to increase his owij. reputation."-- 

/^aw Times. 

— ■ ■ - ■ ■ ■ . ■ ■ ■■ . < 

In one volume, 8vo, 1879, price 20^., cloth, 

A TREATISE ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT 

OF STATUTORY LAW. 

WITH AN APPENDIX 

OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES, WHICH 

have been judicially or statutably construed. 
By henry HARDCASTLE, 

OP THE INNEft TEMPLE, BARRISTER-AT-LAW ; 

EDITOR OF "bUSHBY's ELECTION LAW," ** HARDCASTLE's ELECTION PETITIONS," AND 

JOINT-EDITOR OF "ELECTION PETITION REPORTS." 



*' We should be doing less than Justice, however, to the usefulness of Mr. Hardcastle's boo|c 
if we did fnot point out a valuable special feature, consisting of an appendix devoted to the 
collection of a list of words which have been judicially- or statutably explained, with reference 
to the cases in which they are so explained. We believe this is a feature peculiar to Mr. Hard- 
castle's Treatise, and it is one which cannot fail to commend itself to the profession." — Law 
Magazine and Review. 

* ' A vast amount of information will be found in its pages — much of it arranged so as to be 
got at without much difficulty ; the chapters and sections being headed with lines of indication. 
We can only hope Mr, Hardcastle will receive that measiue of success to which the amount of 
labour which he has evidently bestowed upon the work entitles him." —Law Times, 

" Its methbd and object are excellent, and it appears to be the finiit of much careful study." — 
Daily News. 

In one volume, 8vo, price 28j., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

WITH SPECIAL REFERENCE TO 

Jffllatterjs; of iJitual anlf ©rnamentatton, 

AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF, 

AND CONTAINING IN EXTENSO, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874; THE CHURCH DISCIPLINE ACT; 
THE VARIOUS ACTS OF UNIFORMITY; THE LITURGIES OF 1549, 1552, and 1559, 

COMPARED WITH 

THE PRESENT RUBRIC ; THE CANONS ; THE ARTICLES ; AND THE INJUNCTIONS, 

ADVERTISEMENTS. & OTHER ORIGINAL DOCUMENTS OF LEGAL AlfTHORITY. 

By SEWARD BRICE, LL.D., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" To the vast number of people who in various ways are interested in the 
working of the Act, Mr. Bricks volume cannot fail to be welcome. It is well con^ 
ceived and carefully executed^ — The TIMES. 
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Now ready, in 8vo, price ts, dd., cloth. 

THE CUSTOMS AND INLAND REVENUE ACTS, 

1880 and 1861 

(43 Vict. Cap. 14, and 44 Vict. Cap. 12.) 

So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By Alfred Hanson, Esq., Comp- 
troller of Legacy and Succession Duties. 

•»• This forms a Supplement to the Third Edition of the Probate, Legacy, and Succession Duty 
Acts, by the same Author. ^ 

Third Edition, in 8vo, 1876, price 25^., cloth, 

THE ACTS RELATING TO PROBATE, LEGACY, AND 

SUCCESSION DUTIES. Comj>ri8ing the 36 Geo. IIL c. 52 ; 45 Geo. III. 
c. 28; 55 Geo. III. c. 1^4; and j6 & 17 Vict. c. 51 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scotland, 
ami Ireland. Aji^ Appendix of Stati^tes, Tables, and a full Index. By ALFfiEp 
Hanbot*, of the Middle Jemple,.Es^.,,B^rtriBterpat-Ila>t, Comptroller of* Lega(^ 
and Succession Duties. 'Third Edition. Incorporating the Cases to Michaelmas 
Sittings, 1876. k ' c • , 

" It is the only complete book upon a tiibj^ of ^freat impo^t^ee. 

"Mr. Hanson is peculiarly qualified to be the adviser at sucli a time. Hence a volume 
without a rival" — Law Times. 

" His book is in itself a most useful one ; Its author knows every in and out of the subject, 
and has presented the whole in a form easily and readily handled, and with good arrangement 
and clear exposition." — Solicitors yournaL 

In royal 8vo, 1877, price loj., cloth, 
LES HOSPICES DE PARIS ET DE LONDRES, 



THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE. 

In preparation, and to be published shortly, 

CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c. 

. SECOND EDITION. 
By FREDERICK H. SHORT, of flie Crown Office, and M. D. CftALMERS, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW, AUTHOR OF "DIGEST OF THE LAW OF 

BILLS OF EXCHANGE." 

-^ — »ii ■ II 1. ■»■■ ~-» ■..■.■■i».^i 

In 8vo, 1867, price i6j., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS JURISDICTION ACT, 1862; 
THE ROMAN CATHOLIC CHARITIES ACTS: 
Together with a Collection of Statutes relating to -or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time^ Forms of Decla- 
rations of Tnist, Coiiditions of Sale', and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By HUGH COOKE and R. G. HARWOOD, of the Charity Commission. 

" Charities are so numerous, so maiiy persons are second edition of a collection of all the statutes that 

directly or indirectly interested in them, they are so regulate them, admirably annotated by two such 

much abused, and there is such a growing desire to competent editors as Messrs. Cooke and Harwood, 

rectify those abuses and to call in the aid of the whose official experience peculiarly qualifies them 

commissioners for a more beneficial application of for the task," — Law Times. 

their funds, and we are not surprised to receive a • 
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In one volume, royal 8v<5, 1877, price 30J., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. - 

By WILLIAM jb^CE, 



OF LINCOLN S INN, 



BARRISTER-AT-LAW. 



"Mr. Joyce,' whose learned and 'exhaustive work on 'The Law arid Practice of InjunctioM,' has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the * Doctrines and Principles ' of this important branch of the Law. In the present work the Law is 
enunciated in its abstract rather than its concrete- form, as. few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him, this work cannot fail to prove oi 
the greatest assistance alike to the Student — who wailt^ to grasp principles freed' from their superincum- 
bent details — ^and to the practitioner, who wants to refr^h his memory.on pointis of doctrine amidst the 
oppressive details of professional work." — Law Magazine and Rci'iew. 

BY THE SAME AUTHOR. 
In two volumes, royal 8vo, 1872, price 70J., cloth, 

THE LAW & PRACTICE OF INJDMCTIOHS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF Lincoln's inn, barrister-at-law. 



BHVISWS. 



" A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession, and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it. ... . We have to congratulate the- pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Law Magazine 
and Review. 

" Mr. Joyce has produced not a treatise but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and 
common law. 

"Part 

Courts. 



Ill; Is desvoted' to the practice of the 
Contains an apiaunt of valuable And 
technical matter nowhere else collected. 



" From these remarks it will be suflficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions." — Law youmal. 

" He does not attempt to ^o an inch beyond tha| 
for which he has express written authority ; he al^ 
lows the cases to spe^, and does not speak for them. 

"The woric is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is" applicable. Not only English, but 
American decisions are cited, the ac^gregate number 
being 3,500, and the statutes citea 160, whilst the 
index If, A^Thirtk, thft mp* elalJoratc "wo have eVef 
seen — occupying" nearly. ^00 pa^es^ The work is 
probably entirely exhaustive." — Law Times. 



"This work, considered either as toitshiatter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law a^d -the practice of grantiag injumjtions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supplj^ a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars, Mr Joyce's great work would bea caiktft wftKbut'a key tinlesfc atfcompanidd by a good 
index. His index is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they \>css."'---Canada Law JoumaL 
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HIGGINS'S DIGEST OF PATENT CASES. 



Price 2 1 J., 

A 'DIGEST OF THE REPORTED CASES 

RELATING TO THE 

LAW AND PRACTICE OF LETTERS 
PATENT FOR INVENTIONS, 

Decided from the passing of the Statute of Monopolies to the present time ; 

Together with an Appendix, giving the Reported Cases from June, 1875, to March, 18S0, 

as also some Cases not reported elsewhere. 

By clement HIGGINS. M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" Mr. Higeins s work will be useful as a work of reference. Upwards of 700 cases are digested : and, 
bendes a table of contents, there is a full index to the subject-matter ; and that index, which greatly 
enhances the value of the book, must have cost the author mucn time, labour and thought." — Law youmal, 

" 'This is essentially,' says Mr. Higgins in his preface, ' a book of reference.' It remains to be added 
whether the compilation is reliable and exhaustive. It is only fair to say that we think it is ; and we will 
ad4, that the arrangeioent of subject-matter (chronological under each heading, the date, and double or 
even tnble references being appeilded to every decision) and the neat and carefully«xecnted index (which 
is decidedly ab^ve the average^ are such as no reader of * essentially a book of reference' could quarrel 
with."— ^tf/zW/^rf* Journal. _ , 

"On the whole Mr. iHiggins's work has been well accomplished. It has ably fulfilled its object by 
supplying a reliable and authentic summary of the reported patent law cases decided in English courts of 
law and e^ity, while presenting a coniplete history of legal doctrine on the points of law and practice 
relating to its subjfect. — Irish Law Times. 

" Mr. Higgins has, with wonderful and accurate research, produced a work which is much needed, since 
we have no collection of patent cases which does not terminate years ago. We consider, too, if an inventor 
furnishes himself with this Digest and a little treatise on the law of patents, he will be able to be as much 
his own patent lawyer as it is safe to be." — Scientific t^nd LiHraty Review. 

"Mr. Higgins's object has been to supply a reliable and exhaustive summary of the reported patent cases 
decided in English courts of law and equity, and this object he appears to have attained. The classifica- 
tion is excellent, being as Mr. Higgins very truly remarks, that which naturally sug^^ests itself from 
the practical working of patent law rights. The lucid style in which Mr. Higgins has written his ^Digest 
will not £ail to recommend it to all who may consult his book ; and the very copious index, together with 
the table of cases, will render the work especially valuable to professional men.' — Mining yournal. 

*' TTie appearance of Mr. Higgins's Digest is exceedingly opportune. The plan of the work isi definite 
and simple. We consider that Mr. Higgins, in the production of this work, has met a long-felt demand. 
Not merely the legal profession and patent agents^ but patentees, actual or intending inventors, manufac- 
turer, and their scientific advisers will find the Digest an invaluable book of reference." — C/temical Ne^us. 

"Tne arrangement and condensation of the main principles and facts of the cases here digested render 
the work invaluable in the way of reference." — Siattdard. 

"The work constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
a by no means immaterial point in its favour being that it incluaes a number of comparatively recent 
cases. " — En^neer. 

" From these decisions the state of the law upon any point connected with patents may be deduced. 
In fine, we must pronounce the book as invaluable to all whom it may concern. — Quarterly yournal 0/ 
Science. 

In 8vo, price 6j., sewed, 
A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

UW AND PRACTICE OF LETTERS PATENT FOR INVENTIONS 

DECIDED BETWEEN JUNE, 1875, AND MARCH, i88o : 
TOGETHER WITH SOME UNREPORTED CASES 

FORMING 

AN APPENDIX TO DIGEST OF ^PATENT CASES. 

By clement HIGGINS, 

BARRISTES-AT-LAW. 
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In 8vo, price 25J., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HODSES, k 

UNDER THE LANDS CLAUSES, RAILWAY CLAUSES CONSOLIDATION AND 

METROPOLITAN ACTS, 

THE ARTIZANS AND LABOURERS' DWELLINGS IMPROVEMENT ACT xS/s. 

WITH A FULL COLLECTION OF F0RH8 AND PRECEDENTS. 

FIFTH EDITION, Enlarged, with Additional Forms, includinc 

Precedents of Bills of Costs. 

By eyre LLOYD, 

OP THE INNER TEMPLE, BARRISTBR>AT>LAW. 



"The work is eminently a practical one, and is of great value to practitioners who have to deal with 
compensation casts," Solution' yourual, 

** A f&urtk edition iff Mr» Lloyds valuable treatise has just been published. Few branches qf the law 
affect so many and such important interests as that which gives to private individuals compensation for 
property compulsoriiy taken for the purpose 0/ public improvements. The questions which arise under ^ the 
different Acts 4f Parliament now tn force are very numerous and difficulty and a collection 0/ decided 
cases epitomised and well arranged^ as they are in Mr. Lloyds work^ camtot/ailto be a welcome addition 
to the library qfall who are interested in lauded property^ whether oi owners. Hand agenU, puBlieofficers 
or solicitors^' — Miixland Counties Herald.- 



satis£iCtory it appears to tts in every j^Int of 
view— Gompiehensive in its scope, exhaustive in its 
treatment, sound in its exposttion."-— /r£(A Law 
Timet. 



' It is with much gratification that we have to 
express our unhesitatmg opinion that Mr. Lloyd's 
treatise will prove thoroughly satisfactory to the 
profession, and to the public at large. Thoroughly 

'* In providing the legal profession with a book which contains the decisions of the Courts of Law and 
Equity upon the various statutes relating to the Law of Compefimtion, Mr.- Eyre Lloyd has long since 
left all competitors in the distatue; attd his book nmy now be considered the standard work upon tfie stdh- 
ject. The plan of Air, Lloyds book is genertdly known^ afui its hsckiity is apprecieeted ; tke-pre^nt quite 
fulfils all the promises of the preceding ediiioHS^ and contains in nadltion to otker gttattet a opmplete set 
offorrtts utider tJu Arthans and Labourers Act, 1^75, and specittiens of Bills of Cdsts, wfUcHiOiH be found 
a ttovel feature t extremely us^ulto legal practitioners," — Justice of the Peace. 



"The work is one of great value. It deals with 
a complicated and difficult branch of the law, and it 
deals with it exhaustively. It is not jncrety atom* ' 
pilation or collection of the statutes bearine on the 
subject, ^ with occasional^ notes and references. 
Rather it may be described as a comprehensive 
treatise on, and digest of, the law rdiatlne to the 
compulsory acc^uisition and purchase of land by 
pubnc companies and municipal and other local 
authorities, and the different modes of assessment 



of the compensation. All the statutes bearing on 
the subject have been collated^ all the law on the 
subject collected, and the decisions conveniently 
arrai^d. With this comprohensiyefless of scope 
i$ united a clear statement of principles^ and prac- 
tical handling of the points which are likely to be 
contested, and- especially of those in which the 
decisions are opposed or differently understood."— 
Local Government Chronicle. 



In 8vo, price 7<f*» cloth, 

THE SUCCESSION LAIS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL kBFERENCE TO- • * ' 

THE LAW OF PRIMOdENFTUBE AS ' It EXISTS IN ENGLAND. 

By eyre . LLOYD, B.A,, 

OP THE INNER TEMPLE, BAR{IISTBR«AT-LAW^, AUXHOfl OP " THE rl^WAFj COMPENSATION 
UKDE^ THE LAIfDS -CLAUSESf dOKSOtIt>A/riOH ACTS)" ETC. i 

" Mr. Lloyd has given us a verjr useful and compendious little digest of the laws of succession which 
exist at the imesent day in the principal Stati^ of both Europe and) Ameriea ; and we should say it is a book 
which not only every .lawyer, but every poUtician and sta^so^aD) would do well to add t6 hi^ library." — 
Pall Mall Gazette. 

" Mr. Eyre Lloyd compresses hito little more than eighty pages a considerable amount of matter both 
valuable and interesting ; and his quotations from Diplomatic Reports by the present LcmyI Lytton, and 
other distinguished public servants, throw a picturesque light on a narrative much of which is necessarily 
dry reading. We can confidently recommend Mr. Eyre Lloyd's new work as one of great practical 
utility, if, indeed, it be not unique in our language, as a book of reference on Foreign Succession Laws." 
— Law Magazine and Review. 

^ ** Mr. Eyre Lloyd has composed a useful and interesting abstract of the laws on the subject of succes- 
sion to property in Christian countries, with special teferencfc to the law of primogeniture in England." — 
Saturday Eevicw,. • ^ ' '' ' 

" Thi« Is a very Useful little handy bpokon foteigki succession Ittws. It c^Ht^tfift in pi epltomtstd fortn 
informitioH which ^Ould Ifttvt to be Sought through d ereit number of "^ditteVed authorities ind forel^ 
law treatisesi and- will- be found qf ^eat value to th^ lawyer, th^Wriitie^; and tihe poetical student." — 
Standard. 
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In one volume, royal 8vo, prige 30J., cloth, 

GilSB«; *«P j^PIJIIOP. P.P^TITOTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH jyRISPRUDENCE. 

Collected and Digested from Official Documents and other Sources; with Notes. By 
William Forsyth, lyi.A., M.P., Q.C., Standii]^ Counsel to the Secretary of 
State in Council of India, Author of " Hortensius, " History of Trial by Jury," 
** Life of Cicero," etc., late FelloW of Trinity OoUego, Camibndge. 



ITtqiq thflt 0QNT2&MJPQBABY BSVIVW. 

"We cannot but regard with inter^t a book, 
which,^ within moderate compass, presents us with 
the opinions or responsa of such lawyers arnd«tatfcs- 
men as Somers, Holt, Hardwicke, Mansfield^ and, 
to come down to our own day, Lyndhurat, Abinger, 
Denman, Cranworth, Campbell, St. Leonards, 
Westbury, Chebnsford, Cockburn, CMnis, and the 
present Lord Chancellor Hatherley. At the end of 
each chapter of the ' Cases and opinions,' Mr. 
Forsyth has added notes df his own, containing a 
most excellent summary of all the law bearing on 
that branch of his subject to which the * Opinions ' 
refer." 

Tzom the I&AW MAOiiZINXI and XAW 
mcvacw. 

" Mr. Foiayth has largely and beneficially added 
to our. legal stores. His work may be regarded as in 
tome sensft a continuation of ' Chalmers's Opinions 
of Eminent Lawyers.' . . . The constitutional 



relations between l^nglund and^ her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
appealed. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves for solution both 
here and m our colonies." 

Prom tha I«A.W TIMBS. 

"This one volume of 560 pages or hereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
classification. He collects in separate chapters a 
variety of o^inioils bearing upon separate branches 
of the law .. .. . Thb is a book to be read) and 
therefore we reoommend it not to all lawyers only, 
but to every law student. The editor's own notes 
are not the least valuable portion of the volume." 



In one thick volume, 8vo, price 32J., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, apd the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1868 ; together with an Appendix giving all the other material Acts relating 
tp Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefroi, of Lincoln's Inn, and John 
Shortt, of the Middle Temple, Barristers-at-Law. 

form. . . . We believe that we have said enough 



"The title of this book is the best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Parliament, in a vjalume exqui- 
sitely printed, and of most convenient size and 



to show that this book will prove to be of pre- 
eminent value to practitioners, both before Parlia- 
mentary committees and in the Courts of Law and 
EcJuityT" — Law Journal. 



. . . ! . . r . . In 8vo, prjce %s. 6</., . . . _ 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 

; AND 'I;HEIR TESTS. 

In a handy Tolume, crown 8vo, 1S70, price ioj. 6^., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

" "rhis book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. In short, Mr. Jones's book 



is a complete guide, and is full of information 
upon all phases of the subject, tersely and clearly 
written." — Liverpool youmal o/Commtrte. 



In 8vo, 1867, price u., sewed. 



LLOYD'S BONDS: THEIR NATURE AND USES, 

By Henry Jefferi> Tarrant, of the Middle Temple, Barrister-at-Law. 
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'Seeorhf'^tii$n, In^vo, priced lor.y-clotb, 



THE PRINCIPLES OF BANKRUPTCY. 



WITp »^N AP^^^I©IX, 






L 



CONTAINING 



THE GENERAL RULES QF 1870, 1871, 1673, & 1878, SCALE OF 

COSTS, AND the: DHLS .€F. SALE. ACTS, 1878 & 1882, 

AND THE RULES OF DECEMBER 1882. 

• - ' By- RlCHAR'D RteWotDD, B. A., ' ' ' ' 

OF THE MIDDLE TEMPLE, ESQ., BAMttl^TEfc-AT-fsAW ; LATfi SCHOLAR OF TRINITY COLLEGE, DUBLIN. 



"llils edition is a considerable impixyveinent on the first, and although chiefly written for the use of 
Students, the work will be found useful to the practitioner." — Law Times. 

"The author of this convenient handbook sees the point upon which we insist elsewhere in regard to 

the chief aim of any system of Bankruptcy Law which should deserve the title of National 

There can be no question that a sound mes^ure of Reform is greatly needed, and would be welcomed by 
all XKtrties in the United Kingdom. Pending this amendment it is necessary to know the Law as it ia, 
and thoae who have to deal with the subject in any of its practical legal aspects will' do well to consult 
•Mr, Kingwood's unpretending but useful volume." — Law Magazine. 

" The above work is written by a distinguished scholar of Trinity College, Dublin. Mr. Rin^^wood 
has chosen a most difficult and unattractive subject, but he has shown sound judgment and skill in the 
manner in which he has executed his task. His book does not profess to be an exhaustive treatise on 
bankruptcy law, yet in a neat and compact volume we have a vast amount of well-digested matter. The 
l^eader is not distracted and queried by having a long list of cases flung at him at the end of each page, as 
the general effect of the law is stated m a few well*selected sentences, and a reference given to the leading 
decisionji only on the subject. . . . An excellent index, and a table of cases, where references to four 
sets of contemporary reports may be seen at a glance, show, the industry and care with which the w<H'k 
has been done." — Daily Paper. 



Third Edition, in royal i2mo, prifce i8j., cloth, 

A CONCISE TREATISE UPON 

THE LAW OF BANKRUPTCY. 

WITH AN APPENDIX, 

CONTAINING 

The Banlmiptcy Act, 1869 ; General Kales of 1870, 1871, 1873, & 1878 ; 

Forms of 1870 and 1871; Scale of Costs; the Debtors Act, 1869; 
Debtors Act, 1878; and Bills of Sale Acts, 1878 and 1882. 

By EDWARD T. BALDWIN, M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" This is an excellent book . . . , It Ls an eminently practical treatise, and at once concise and exact 
.... We have no doubt that Mr. Baldwin's book will be found, alike as a guide and as a work of 
reference, most useful to both branches of the profession." — Law Magazine. 

*' This edition is a praiseworthy effort to reduce the Law of Bankruptcy vrithin moderate limits. It rtfers 
to all the important cases on the Act of 1869, and concludes with an excellent Index.y — Law Times. 

" This treatise is certainly the most readable book on the subject, and so carefully is the text annotated, 
that it is perfectly reliable." — Law yournai^ 



16 STEVSNS &> HAYNES, BELL YARD, TEMPLE BAR. 

THE LAW OF CORPORATIONS. 



In one volume of One Thousand Pages, royal Svo, price 42r., cloth, 
A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: " 

BEING 

Ah Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of 

CORPORATIONS, 

^ AND liCOkE ESPEClALtV OF 

JOINT STOCK COMPANIES. 

SECOND EDIXrON. 

By SEWARD BRICE, M.A., LL.D. London, 

OF THE INNER TEMPLE, BARRISTBR-AT>LAW. 



BSVIXWS. 

" Despite its uuprontising and cabalistic title ^ and the technical ftature of its subject ^ it has so recom- 
mendea itself to the profession thai a second edition is called for within three years from the first publi- 
cation ; and to this call Mr, Brice has responded with the present volume^ the development of which in 
excess of its predecessor is remarkable even in the antials of law books. Sixteen huftdred new cases have 
been introduced, and^ instead qf five hundred pages octavo^ the treatise occupies a thousand very muck 
larger pe^es» This increase in bulk is partfy due to the incorporation with tile English lazo on the subject 
^ tJie more important A merican and Colonial doctrines and decisions — a course which we think Mr. Brice 
"toise in adepting, since the judgments of American tribunals are constantly becoming more frequently 
quoted and more respectfully considered in out own courts^ particularly on those novel and abstruse points 
<f law for which it is difficult to find direct authority in English reports. In the present specnUUive 
iitnes, anything relating to yointStock Companies is ifpttblic importance^ and the points on which the 
constitution and operation of these bodies are affected by tfu doctrine ^ Ultra Vires are just those which 

are most material to tite interests of the shareholders and of tlie com$$iunity at large. Some 

of the much disputed questions in regard to corporations, on which legal opitiion is still dizndedt are par- 
ticularly well treated. Thtts with reference to the authority claimed by the Courts to restrain corpora- 
tions or individuals from applying to Parliament for fresh powers in breach qf their express agreetnents 
or in derogation ofprtiuite rights, fi(r, Brice mo^ elaborately and ably retHevfs the confUcting decisions 
on this apparent interferefice with tite rights of the subjecty which threatened at one time to bring the 
Legislature and tlie Courts into a collisiQti similar (o that which follmved on the well-known case of 

Ashbyy. White Another ifery ^ii^cjdt pohU ok whiek Mt\ BrUe's book affords full and valuable 

information is as to the liability ^ Companies on contracts entered into before their formation by the 
prowtotarsfvndrsdfsiqi^nthr ratified or adqpted-by the QomP^f^t and vs ta tha claims ^promoters thetm- 
sel$esfof se'^viceSreitdfrMtotlieiiTtck'io.te^oit^ny. . . « . U^Ae chapief^^ tu liaSdlities of^orpoflatiMs 
^xA^u^farfri^lid 'a^d ^tkcrtolUs iou*>utie<fJ^ their a^nttytfithin the k^egiotk of Vieir atUAormytseeJms 
to us retnarkably well done, retneiuing as it does all the latest and somewhat contradictory decisions on the 
point. . . . On the wtiole we consider Mr. Brice' s exhaustive ivork a valuable addition to the literature qf 
the Profession."— Sktvkt>a\ Review/ , «. 

"The doctrine which forms the subject of Mr. 
Seward Brice's elaborate and exhaustive work is a 
remarkable pstaoce /of rapid gnoirth iji mod^rD. 
JurisfMudenoe. , His book, maeed, tiOiW aJAo^t coti- 
stitutes a Digest of the Law of Great Britain and 
her Colonies and of the United States on the Law 
•of (]|^M^ratioll9 — ft-^ulkjicl. vast iftougl^ ot, Ifdme, 
but even more so beyond the Atlantic, where Cor- 
porations aire Isd numerous and- pcrwe#fuf.'' Mr; 
Seward Brice relates that he has embodied a refer* 
ence in the present edUlon to.abojut x6op nc;w 
cases, and expresses the. hope that > he hsis sX lea&t 
referred to the chief cases.' We should think 
there can be few, even of the Forfei^ Judgments 
and Dicta, which have not found their way into his 
pages, llie question what is and what is not Ultra 
Vires is one of very great importance in commercial 
countries like Great Britain and the United States. 
Mr. Seward Brice has done^ a great service to the 
cause of Comparative Jurisprudence hy his new 
re^^nsion of what was from the first a unique text- 



T * 



book on the Law of Corporations. He has gone 
fKr towards effecting a Digest of that Law in its 
relation to the Doctrioe of Ultra Vices, aod the 
secondi edition Of his most eans^ and coriatvihen- 
sive work inay be commended tirith equal confidence 
to the English, the American, and the Colonial 
Phieti{ion^i\>i( well as- to tKtp'^eieiitiic JmaL"^-^ 
Law Afagazine and J^eview. 

" It IS the Law of Corporations tliat Mr. Brice 
treats of (and treats of more fully, and at the sanne 
time mOr^ scientifically, than any work with which 
we are acquainted)^ not the law of principal and 
agent | and Mr. Bnce does not do his book justice 
by giving it so vague a title." — Law JoumaL 

" A guide of ver\' great value. Much information 
on a difficult and unattractive subject^ has been 
collected and. arranged in a manner which will be 
of ^reat assistance to the seeker after the law on a 
point involving the powers of a company." — Law 
Journal. (Review of First Edition.) 



** On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co, v. 
Eastern Counties Railway Co., Brice on Ultra VirEs may be read with zAyrziiXsx%(t.^— Judgment ef 
Lord Justice Bramwell, in the Case ofEversheds. L. &* JV. W. Ry. Co. (L. R., 3 Q. B. Div. 141.) 
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Now Ready, Fourth. Edition, in royal 8yo> price ^zr. clotl^,, 

BUCKLEY ON THE COMPANIES Acts. 

FOURTH EDITION BY THE AUTHOR. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 

1862 TO 1880, 

THE JOINT STOCK COMPANIES ARRANGEMENT ACT, 1870, 

AND 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO 1872. 

^ "^it&Mxsit 0n the ^^ td J^itit ,§>tek C0ittjmtm;ef. 

Containing the Statutes, with the Rules, Orders, and Fprms^ regulating Proceedings in 
• the Chancery Division of the High Court of Justice By H. Burton Buckley, 
M.A., of Lincoln's Inn, Barrister-at-Law, late Fellow of Christ's Collie, 
Cambridge. ' : 

"We have no doubt that the present edition of this useful and thorough work will niect with as much 
acceptance as its predecessors have." — Scottish Journal of Jurisprudence. 

"The mere arrangement of the leading cases under the sucfcesuVe^ sections of the Acts, and the short 
explanation of their effect, s^re of great use in saving much valuable time, which would be otherwise ipent 
in searching the different digests ; but the careful manner in which Hr. Buckley has annotated the Acts, 
and placed the cases referred to imder distinct headings, renders his- work particularly useful to all who 
are tequired to advise in the complications in which the shareholders and creditors of companies frequently 
find themselves involved. .... 'The Index, always an important part of a law book, is full and well 

^xmsufsedi."— Scottish Journal of Jurisprudence. 

, .. .1 ■ , ■ 

In two volumes, royal 8vo, yof. cloth, 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES, 

AND REMEDIES, 

By JOSEPH KAY, Esq., M.A., Q.C., 

OF TRIN. COLL. CAMBRIDGE, AND OF THE NORTHERN CIRCUIT ; 

SOLICITOR-GENERAL OF THE COUNTY PALATINE OF DURHAM ; ONE OF THE JUDGES OF THE COURT OF 

RECORD FOR THE HUNDRED OF SALFORD ; 

AND AUTHOR OF "tHE SOCIAL CONDITION AND EDUCATION OF THE PEOPLE 

' IN ENQiLAND AND BUSOPB." 



REVIEWS OF THE WORK, 

From the NAUTICAIi VUiX3thZm^, July, 1875. 



« 



It is rarely that we find a book fulfilling the 
requirements of both classes— full and precise 
enough for the lawyer, and at the same time intelli- 
gible to the non-legal understanding. Yet the two 
volumes by Mr, Kay on the law relating to ship- 
masters and seamen will^ we venture to say^ be of 
equal service to the captain^ the lawyer^ and the 
Consult in their respective capacities, and even of 
interest to the public generally, written as it is in a 
clear and interesting style, and treating of a subject 
of such vast importance as the rights and liabilities 
and relative duties of all, passengers included, who 
venture upon the ocean ; more than that, we think 
that any able-seaman might read that chapter on 
the crew with the certainty of acquiring a clearer 
notion of his own position on board ship. 

"We can make no charge of redundancy or 
omission against our author : but if we were called 
" upon to select any one out of the fifteen parts into 
which the two volumes are divided as being espe- 
cially valuable, we should not hesitate to choose 
that numbered three, and entitled * The Voyage." 



There the master will find a succinct and compen- 
dious statement of the law respecting his duties 
general and particular, with regard to the ship and 
Its freight from the moment when, on taking com- 
mand, ne is bound to look to the seaworthiness of 
the ship, and to the delivery of her log at the final 
port of destination. In Fart IV. his duties are 
considered with respect to the cargo, this being a 
distinct side of his dupUca^ character, inasmuch 
a$ he is agent of the owner of the cargo juntas 
much as tiie Owner of the ship. 

" Next in order ofpositioH come * Bills of Lading* 
and ' Stoppage in Transitu.' We confess that on 
first perusal we were somewhat surprised to find the 
subject of the delivery of goods by the master given 
priority over that of bills of lading ; the logical 
sequence, however, of these mktters was evidently 
sacrificed, and we think with advantage, to the 
autho)r"s desire for unity in his above-mentioned 
chapters on ' The Voyage.* That this is so is evi- 
denced by the fact that after his seventh chapter 
with x\ub heading of the former and a reference 
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THE LAW RELATING TO SIJIPMASTERS AND SEAMEN. 



REVIEWS OF THE V^O^Yi-^ontinued, 



ante^ 'Thel power of the master to bind the 
owner by his personal contsacts,' ' Hypothecation/ 
and * The Crew/ form the remainder of the con- 
tents of the first volume, of which WQ should be 
glad to have ms^e moje .mention, but it is obvi- 
ously impossible to oriticlze in dMatl a work in 



which the bare list of cited cases occupies forty- 
four pages. 

** The question of compulsory ]Mk>tage is full of 
difficulties, which are well summed up by Mr. Kay. 

"In conclusion, we can heartily congratulate 
Mr. Kay upon bis success/' 



Trom the IiIVXIlPOOIi 



(I 



' The law relating to Shipmasters and Seamen ' 
— such is the title of a voluminous and important 
work which has just been issued by Messrs. atevens 
and Haynes, the eminent law publishers, of London. 
I1ie author is Mr. Joseph Kay^ Q«C., and while 
treating generally of the-law relatiiw to shipmasters 
and seamen, he refers more particuwrly to their ap- 

f ointment, duties, rights, liabilities, and remedies, 
t consists of two large volumes, the text occupying 
nearly twelve hundred pages, and the value of the 



joubnaij of COMMSRCS. 

work being enhanced by copious appendices and 
index, and by the quotation of a mass of authori- 
ties. . \ . The work must be an invaluable one 
to the shipowner^ shipntaster^ or consul at a foreign 
port. The language is clear and simple, while me 
legal standing of the author is a sufficient guarantee 
that he writes with the requisite authority, and 
that the cases quoted by him are decisive as regards 
the points on which he touches." 



From the li^W JOURNAIi. 



"The author tells 
been engaged upon 



us that for ten years he has 

^ ^ _ it. . . . Two large A'olunies 

containing xz8i pages of text, 8x pages of appen- 
dices, 98 pages of index, and upwards of x8oc cited 
cases, attest the magnitude of the work designed 
and accomplished by Mr. Kay. 

"Mr. Kay says that he has 'endeavoured to 



compile a guide and reference book for masters, ship 
agents, and consuls.' He has been so modest as 
not to add lawyers to the list of 'his pupils ; but his 
work willf ave thinks be welcomed by lawyers who 
har>e to do with shipping transactumSf almost as 
cordially as it undoubtedly will be by those vtko 
occupy their business in the great nuaUrs" 
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In 8vo, price u., 

THE "SIX CLERKS IN CHANCERY;" 

Their SUCCESSORS IN OFFICE, and the « HOUSES " they lived in. 

A Reminiscence. 
By Thomas W. Braithwaite, of the Record and Writ Clerks' Office. 

" The removal of the Record and Writ Office to the new building has suggested the 
publication of an interesting and opportune little piece of legal history." — Solicitors^ 
Journal, 

2 vols. 4to, 1876 — ^77. 5/. 5 J. calf, 
THE 

PRACTICAL STATUTES OF NEW ZEALAND. 

WITH NOTES AND INDEX. 
Edited by G. B. BARTON, of the Middle Temple, Barrister-at-Law. 



In royal Svo, price 305. , half calf, 

THE CONSTITUTION OF CANADA. 

THE BRITISH NORTH AMERICA ACT, 18675 

Its Interpretation, Gathered from the Decisions of Courts, the Dicta of 
Judges, and the Opinions of Statesmen and others ; 

To which is added the Quebec Resolutions of 1864, and the Constitution 

of the United States. 

By JOSEPH DOUTRE, Q.C., of the Canadian Bar. 
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In one thick volume, 8yo, 1875, price 25^., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLB TBMPLB, BARRISTER- AT- LAW, AND REGISTRAR TO THE RAILWAY COMMISSIONERS. 

that such a work is much neededj and we are sure 
that all thosQ who are interested m, or have to^ do 
with, public rating, will .find it of great Servioe. 
Much credit is therefore due to Mr. Browne for his 
able treatise -~ a work which his experience as 
Registrar of the Railway Commission peculiarly 
qu^ified him to undertake. "-^—Zitzf Magaaint. 



"The tables^ and specimen valuations which are 
printed in an appendix to this volume will be of 
gi«at ^rv>c« to the parish authorities, and to the: 
Kgal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 
tioa of Companies, and we congratulate Mr. Browne 
oa the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



In Svo, 1875, price Js. 6d,, cloth, 

THE LAW OF USAGES & CUSTOMS : 

^ f radicsl ^nia Srad. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, BARRISTER<AT-LAW, AND REGISTRAR TQ THE RAILWAY COMMISSIONERS. 

I 

"We look upon this treatise as a valuable addition to works written on the Science of Law." — Canada 
jLow youmal, 

"As a tract upon a very troublesome department of Law it is admirable — the principles laid down are 
sound, the illustrations are well chosen, and the decisions and dicta are harmonised so far as possible and 
distinguished when necessary." — Irish Lattf Tinus. 

" As a book of reference^ we know of none so comprehensive dealing with this particular branch of 
Common Law. .... In this way the book is invaluable to the practitioner." — Laav magaaine. 

_^____ . __^ J 
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In one volume, Svo, 1875, pnce i8j., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMSSMERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874 ; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference,' the Law of the Jurisdiction 
of the Railway Commissioners, Notes of thev Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND REGISTRAR TO THE RAILWAY COMMISSIONERS. 

WQck of a man 6f capable le^al attainments, and by 
official position intimate with his subject ; and we 
therefore think thajt it cannot fail to meet a real 
want and to prove of service to the legal profession 
and the public." — Law Magazine. 



** Mr. Browne's book is handy and convenient in 
form, and well arranged for the purpose of refer- 
ence : its treatment of the subject is fully and 
carefully worked out : it is, so far as we have been 
able to test it, accurate and trustworthy. It is the 



In 8vo, 1876, price Ts, 6</., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 

OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, Barrister-at-Law ; 
Author of ** The Law of Rating," " The Law of Usages and Customs," &c., &c. 



"This isa work of considerable importance to all 
Municipal Corporations, and it is hardly too much to 
say that every member of these bodies should have 
a copy by^ him for constant reference. Probably at 
no very distant date the property of all the existing 
gas and water companies will pass under municipal 
control, and therefore it is exceedingly desirable 
that the principles and conditions under which such 
transfers ou^ht to be made should be clearly under- 
stood. This task is made easy by the present volume. 
The stimulus for the publication of such a work 
was given by^ the action of the Parliamentary 
Committee which last session passed the preamble 
of the * Stockton and Middiesborough Corporations 
Water Bill, 1876.' The volume accordingly con-' 
tains a full report of the case as it was presented 



both by the promoters and opponents, and as this 
was the first time in which the principle of com- 
pulsory purchase was definitely recognised, there 
can be no doubt that it will long be regarded as a 
leading case. As a matter of course, many inci- 
dental points of interest arose during the progress 
of the case. Thus, besides the mam question of 
compulsory purchase, and the question as to whether 
there was or was not any precedent for the Bill, the 
questions of water compensations, of appeals from 
one Committee to another, and other kindred sub- 
jects were discussed. These are all treated at length 
by the Author in the body of the work, which is 
thus a complete legal compendium on the large 
subject with which it so ably deals." 
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' In 8vo, 1878, price 6j., cloth, 

. , THE , , 

LAW RELATING TO CHARITIES, 

ESPECIALLY WITH HSVBEENCE TO THE VALIDITY ^ND CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Uncoln's Inn, Barrister-at-Law. 

large portion of the text, together with the ex- 
planations pertinent to them. The ^nera! tenor 
of Mr. Whiteford's work is that of a digest of Cases 
irather than a treatise, a feature, however, which 
will not diminish its usefulness for purposes of 
reference." — Law Magazine and Review. 



"The Law relating to Charities hy F. M. 
Whiteford contains a brief bat clear exposition of 
the law relating to a class of bequests in which the 
intentions of donors are often frustrated by un- 
acquaintance with the statut<Ny provisions on the 
subject. Decisions in reported cases occupy a 



In 8vo, 1875, price^i^ 6t/., clotli, 
AN KPltOME AND ANALYSIS Ot' 

SiVIGNY'S TmilSE OS ORLIGATMS ffl ROMAN LAW. 

By ARCHIBALD BROWN, M.A 



EDIN. AND OXON., ANB B.CL. OXON., OF 

"Mr. Archibald Brown deserves the thanks 
of all interested in the science of Law, whether 
as a study or a practice, for his mlition of 
Herr von Savigny's great work on 'Obligations' 
Mr. Brown has untfertaken a double task — the 
translation of his author, and the anal^rsis of his 
author's matter. That he Has succeeded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundrad and 



THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 

fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very sucoessfnlly pre- 
served, nothing which might be useful to the 
English reader being apparently omitted. 

•• ITie new edition of Savigny will, we hope, be 
extensively read and referred to by English lawyers. 
If it is not, it will not be the fault of the translator 
and epitomiser. Far less will it be the fiiult of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legal practitioner." 
—'Lcnu JoumaL 



THE ELEMENTS OP ROMAN LAW. 



In 216 pages 8vo, 1875, P'^^^ '^m cloth. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious References arrca^ged in Parallel Columns^ also Chronological and 

Analytical Tables^ Lists of Laws ^ ^c. <Sr»f. 

Primarily designed for the Use of Students preparing fqr Examination at 

Oxford, Cambridge, and the Inns of Court. 
By SEYMOUR R HARRIS, B.C.L., M.A., 

OF WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW 
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION." 



^^ Mr. Harris's digest ought to have very great success among law students both in the 
Inns of Court and the Universities, His book gives evidence of praiseworthy accurcuy 
and laborious coftdensation." — Law Journal, 

** This book contains a summary in English of the elements of Ronum Law as conicdntd 
in the works of Gaius and Justinian^ ami is so arranged that the reader can at once see 
what are the opinions of either of these two writers oft each point. From the very excut 
and accurate references to titles attd sections given he can at once refer to the original 
writers. The concise manner in which Mr. Harris has arranged his digest will render 
it most useful^ not only to the students for whom it was originally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Poste^ 
Safulcrs, Ortolan, and others, yet desire to obtain some hurwledge of Roman Lckv.'* — 
Oxford and Cambridge Undergraduates* Journal. 

** Mr. Harris deserves the credit of having produced an epitome which will be of service 
to those numerous students who have no time or sufficient ability to analyse the Institutes 
for themselves J" ^-'L.nsff Times. 
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In Crown Svo, price 3i. ; cwr ^ter^^ved for Netps, price 41. 

\ : i,iC0NTjRAeT-;iA;W.- ., 

QXJteStldN^ O^ 'tHE LAW OF CcBJtrACTS. 'With Notes to' the 
y ^. iVi^swERS. Founded on '} Anson:\ ^'. qhUty^' .qnd^ PoUpcftJ* ; , 

By Philip Foster Aldred, D.C.L,, Hertford College. ^d Gray's Inn; late 
.... Ekaiiiinerfdi\heUniv4jteii<to0dxfor(i.w. 

'"This appears to us a very fidrinrarble'sdectknl of'qtt«bCi<Mik,>Cditipar&fig^^&vourably with the average 
run of those set in examinations, and useful for the purpose of testing progress." — Law yourtuU, 

For the Preliminary Examination^ befote ^nterinjgf into Articles of Clerkship 

to Solicitors under the Solicitors Act, 1877. 

In a handsome 4to volume, "with Map of the World, price lOf., cloth, 

THK STUDENTS' REIIIIdIRVS, Jf^UPILS: HELf 

-IN PREPARING FOR A PUBLIG EXAMINATION. 

By THOMAS MARSH, 

PRIVATE TUTOR, AUTHOR OF AN "ENGLISH GRAMMAR," &C. 



« 



We welcome this compendium with grea^jii^aUU^stf King exactly what is wanted in this age of 
competitive examinations. It is evidently the work of a master nand, and could only be compiled by one 
thoroughly eikperieiiced in thie work of teaching. Mrt' Marsh has* sofflimaristd and latialysed the subjects 
required for, t^ preliooipary examinations^ of law students, >», well a^ i<>r the Univeruty and. Civil Service 
examinations. He has paid special attention to mathematics, but the compendium, also includjcs ancient - 
and modem languages, geography, dictation, &c. It wais a happy idea to make it quarto size, and the 
type ajad printing ase dear ^^i legiUe."--/mA,Z««(> TYwitf. 
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. Now ready. Second Edison, in 8vo, price 2iJ., cloth^ . . 

EMLISH COKSTITUTIMAL HISTORY. 

FROM THE TEUTONIC INVA'SION- TO THE PRESENT TII^E, •'- 

By T. p. TASWELL-LANGMEAD, B.C.L., 

OF Lincoln's inn, barrister-at-law, late tutor on constitut^io;5cal l^w ^^i» ubqajl 

HISTORY TO THE FOUR INNS OF COURT, AND FORMERLY VINERIAN 
. . .SCHOLAR IN THE UNIVERSITY. OF OXFORD. ., . 

> \ • \ • ^- ..-■/'. S ^A • 

Second and Enlarged Edition, revised throughout, and ii) in^y part$, irewrittep^ , 

*' The worit beforcrus it 'would-be hardly possible ie piraiae too.highly* In style, amuigement, ckamesis, 
and sue, jit would be dil^cult to find anyithing better, on the, ^eaT history of England, the history of i|a 
constituti^oi^I growth as a complete stor^^, than this volume." — Bosiim {U.S.) Literfiry WorUi. 

" As it now stands, we should find it hard to name a better text-book on English Constitutional ' 
History." — Solicitors' Journal. 

"TKat the ^[reatest care and labour have been bestowed upon it is apparent in every page, and we doubt 
not that it will become a standard work not likely soon to die out. — Oxford and Cambridge Under- 
graduated JoumaL - ^. ^;,. ,• ^ 

" As a text-book for the lecturer it is'm6st valuable. It does not always observe a strict chronological 
sequence, hvl bi;i9g% togli^her^allj^t has.^<vbe^^id on a^given, sujtuect at^th^ point^syhep tha(.^ubject 
happens toybssefes aftpeci^l knforta^ce." — C^lefijlprary ^Jiiew* , 1 1 . ' » 

[*Mr.,T^wel|rLa9gi^e|id'& pompendium cfl.th<i;^se and d^v^llc^mi^ <f thf £i)g}isbjpoi)stituti»n has 

evidently supplied a want The present Edition is greatly improved. . . . We have no he»tation in 

saying that it.i» a thoroughly good and useful 'w<»)sr>"— Spectator, 

We think Mr. TasweTl-Langpnwad may be congitatuliited upon having Compiled an'elementary work of 
conspicuous merit." — Pall Mall Gazette, 

" For students of history we do not know anyiMrit trhich we could more thoroughly recommend." — Law 
Times* 

" It is a safe, cagreColrpraiaeiivvrthy digest Md-mairaa^ ^f^ cM»tittltioiifd history aadjaw."— t?/!?^. 

"The volume oit Englt^C^stitutioMl IKatot^, by^lor.- li^fewtll-L^Hgnfeafl^ if ex&ctly what such a 
history should be." — Standard. 

" As a text-book for students, we regar^ik an an <Ncceptionally aUe «uid complete work." — Law youmal. 

" Mr. Tasweli<Langmead has thoroughiy^asped the bearings of his subject. It is, however, in dealing 
with that chief sujbgect of constitutional hifitory-i-parUataentary goyeroment*— thai the work exhibits its 
great superiority over its rivals." — Academy, 
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LAW REUTING TO CHARITIES, 

UiC£ULi.T *Tnr msnxncz to thk rjajtrrr ami coxsikcctiom of 

I CHARITABLE BEQUESTS AND CONVEYANCES. 

I By FERDIKAKD Jf. WHITEFORD, of Lincoln's Inn, Barrister-tt-Uw. 
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AN EPITOME AND ANALYSIS O? 

SAYIGNT'S TBSinSE OR OBUCATIONS IM ROIAN LAI. 

Bv ARCHIBALD BROHTi, JLA. 

" Mi. Arckibikl Brawn i kjum the ihankt S^jjm. Ai ibe ame ume ""PJ^ ^'" 

fe« ■ Mudv or ■ pTKiaCB. Jor Ju> «iljd0ii of . mntd, poUuiw whkh mi^L be nHfaJ to tb« 

H.rr ron Sangny'l gnU work oa ' ObtilldeBe,' I RazhA nxleilieiBg Ippueddy OflliiniL 

Ur. Hrowii h«i undinelMii ■ ioabtt leiJi— (he | ""^IV new edition of Savigny will, we liope, be 

Inniliiliun of hri ■ulhot, ud the anil/iil oT bi> I uKniivelT reed ud referred to by English lawycn. 
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iht French mnililliHI coiui'lini of two volnsiei, | tsvitay himself, whoee clear definidDTU and lau- 

with Kwne Ave hundred pug" apKce, " comionJ rate Icsiiareof oieU use to ihelrgal ptacutionct." 
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THB ELEMENTS OP ROMAN LAW. 

In 316 p«e«E 8vD, 1S75. P"<^ i'^" (:'°^- 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

ir/.'/i lOfioiis A'ffiriuiti arrattgtd iu Parallel Coltimiis, alio diroiioteguaJ aKd 

.■Inalytiiol TatUs, i.'sis ef La-vs, ir-t. ^T. 

Piinwrily designed for the Use of Students preparing for EicaitiiaBlion al 

Oxford. Cambridg'e, and the Inns of Couit. 

Bv SKVMOUR r. HARRIS, B.C.L., M.A., 




IVOSKS FOR LAVir STUDENTS. 
In Crown Svo, price JJ. ; or Ii|terle»ved for Notas, price 4s. 

V : GGNT^RACT, tA.W. 

QtlfesTlo'Ng Ol!J 'THE hl^W OF 'CONTRACTS. 'With Notes'' 
y „ AbJswEKS,, Founjed oa '} dmatt." "■ Chitty," -atid,." I'attficli." 

R Aldred, P..C.L,, He 
EliaiUiaer foi the Univl 



For the Pr«Iiminaiy EKaminations bafo^ Entering into Articles of Clerkabip 
to Solicitors under the Solicitors Act, 1S77. 

In a handsome 4(0 volumegSvith Map of the SVorld, price 10.;., cloth, 

TH5 STUDENTS' REMjtom:.«L PUPILS' HELP 

■IN PREPARING FOR A PUBLIC EXAMINATION. 

By THOMAS MARSH, 
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Now ready, Second Edition, in Svo, price au., cloih, 

ENGLISH COHSTITDTWHAL HISTORY. 

FROM TTtE TEUTONIC INVA'SFON TO THE PRESENT TIME. 

^tsigitti a# a ^cxt-Jiiiob tax Stubcnts anb otitcrs! 

By T. P. TASWELL-LANGMEAD, B.C.L., 



Second and Enlarged Edition, revised throughout, and iq njany parts rt 
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Sixth Edition, in 8vo, 1S82, price 25 j., cloth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T. SNELL, 

OP THK MIDDLB TBMPUiC, BAKIUSTBR*4T-LAW. 

SIXTH EDITION. 
TO WHICH IS ADDED 

AN EPITOME OF THE EQUITY PRACTICE. 

THIItD EDITION , 
By" ARCHIBALD BROWN, M.A., EDirf. & Oxon., & B.C.L. OxoN., 

OP THB MiDDLfe TSU^LB, BARRlSTBRoAT-LAW ; AUTHOR OF "a NEW LAW DICTIONARY," 

"an analysis of savicny on obligations," and the "law of fixtures." 



REVIEWS. 

" On the whole we are convinced that the Sixth Edition of Sneil's Equity is destined to be as highly 
thought of as its predecessors, as it is, in our opinion, out and out the best work on the subject with which 
it deals." — Gibam's Law Notes. 

*' Rarely has a text-book attained more complete and rapid success than Sneil's * Principles of Equity/ 
of which a fifth edition has just been issued." — Lam Times, 

** Seldom does it happen thkt a work secures so great a reputation ais this bookj and to Mr. Brown is 
due thexrodit of ktefiiig it up vltlji' tire* timeli. . * . . ttis^certainlyille m<iisf. coni|>«elie|iitv« as vr*U as 
the Vest work on EqiSty lurispjrildehcein m\Bitriab"^-^Jl^onlan4CatHb>tiilge'Und^tr^i*^^ fiuthuU. 

^'Tlie changes introduced by the Judicature Xcts have been well and fully explained by the present 
edition of Mr. SaeU's treatise, and everything ni^ssavy in the way of revision hfis been consdentioasly 
accomplished. We perceive the fruitful impress of tl^e 'amending hand' in every page; the results of 
the decisions under the newsystem have been -carefblly explained", and engrafted intb the original text ; 
and in a word, Snelfs iMioi^ asediied by M^V ^r(fwn^ ha^ proVed 'the lalUcy of Bei^thaaqfs description of 
Equity as ' that capricious and inconsistent mistress of our fortunes, whose features no one is able to 
delineate.' ** — Triik Law Times. 

" We know of no better introduction to the Principles of Equity J* — 
Canada Law Journal. • 

. " Within the ten years Which have elapsed since the appearance of th« first editioa of this work, its 

reputatkm has steadily increased, and it Was long since b^n recognised by students, tutors, and practitioners, 

as the best elementary treatise on the important and difficult branch of the law which forms its subject." 

^ — Law Magazine and Review. < 



In Crown 8vo, price 2s, 6</., sewed. 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION, 



FOUNDED ON 



SNELUa "PR4NCIPLE8 OF EQUITY,! 

By W. T. WAITE, 

BARRt8T«t*AT>iAW, HOLT SOHOLAR OP THE HOITOURABLB SOCIBTV OF GRAV'S tUM. 
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Second Edition, in one volume, 8vo, nearly Ready, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE VSE OF STUDENTS. 

By henry C. DEANE, 

OF Lincoln's inn, barrister-at-law, sometime lecturer to the incorporated law society 

OF the united kingdom* 

"Mr. Deane is one of the I^cturere of the Incoipoiated Law Society, and in his elementary work intended 
for the use of students, he embodies some lectures given at the hall of that society. It would weary our 
readers to take them over the ground necessarily covered bv'Mr. Blfl4ne. The first part is devoted to Cor- 
poreal Hereditaments, and the second to Conveyancing. The latter is prefaced by a very interesting * His- 
xxycy^ of Conveyancing,' and for practical purposes the chapter (Ch. 3, Part II.) on Conditions of Sale is 
decidedly valuable." — Law Tintes, 

" Wt hope to see this book, like SneWs Equity , a ifandartl doss-book in all Law Schools 
where Eft^lish law is taught " — Canada LAW JouRNAi^ 

set now on case^I^w that they, would do well to 
peruse this treatise of Mn Deane's, and use it in 
conjunction with a book of questions and answers. 
They will find a considerable amount of equity case 
law. espec^Uy^n t{ie. second part of Mr. Deane's 
book, which com^sck in substance some lectures 
d^vered^y theauthor at the I^aw Institution." — 
Law yoUynal. 
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It seems essentially the book for young convey- 
ancers, and will, probably, in many cases supplant 
Williams. It is, in &ct, a modem adai>tation of Mr. 
Watkin's book on conveyancing, and is fully equal 
to its prototype." — Irish Law Times. 

" Extremely useful to students, and especially to 
those gentlemen who are candidates for the various 
legal examinations. There are so many questions 



Second Edition, in 8vo, price icxr. 6</., cloth, 

A SUMMARY OF THE 

LAW^ & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS. 

By EUSTACE SMITH, 

OF THE INNER TEMPLE; AUTHOR Of "a SUMMARY OF COMPANY LAW.** 

" The book is well arranged, and forms a good introduction to the sK^\t.c\..r— Solicitor* s journal" 

" It is however, in our opinion, a well and carefully written little work: and should be in the hands of 

every student who if taking Up Admiralty Law at the Final." — LawStnatnt^ J^rnAl. 

*' Mr. Smith has a happy knack of compressing a large amount of useful matter iiia small compass. The 

present woik will doubtless be received with satisfaction equal to that with whidihis previous * buimnary '- 

Second Edition, jn 8vo, price 7^., cloth, 
A SUMMARY OF THE 

UW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS, . 
By EUSTACE SMITH, 

OF THS'MNBR temple; AurHOR OF "a SUMMARY OF COMFANV LAW,** AND "a StlMKLASY OF 

THE LAW AND PRACTICE IN ADMIRALTY." 

'* HiA object has been, as he tells us in his preface, to give the student and generid reader a <air outUne 
of the scope and extent of ecclesiastical law, of the principles on which it is founded,^ of the Courts by 
which it is enforced, and the procedure by which these Courts are-vegulated. We tmnk the book well 
fulfils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in it." — Bar Examination yourtuU, 

.1 .1 II .11 M ill. 11 ^ I 

.; ' ■ 

In 8vo, price dr., clothi 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE, 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION . 
Bv J. CARTER HARRISON, Solicitor. 
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Thirti Milloi^' W^fle'volumtfi 8vo, price aof., doA, 
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PRINCIPLES OP THE C0MM08 LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

SECOND EDITION. 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OP "A MANUAL OFtHk l^'lUtCflCE OF THE SUPREMK COURr,''' 
** EPITOMES OP LEADTNO CASES," AND OTHER WORKS. 



" The work is acknowledgied to be one of the. best written and most usefiil elementary 
works for Law Students that has been published.**— Zflra/ Times, 
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The praise which we were epabled to bestow upon Mr, Indermaur's very useful com- 
pilation on its first appearance has been justified by a demand for a second edition." — 
law Magazine, . • , , ' 

';Wc wf re able, four fcfurskago, fgr praise'f^e fiitt edlliort of Mr. Indennauf's book a$ 
Uk«ly to 4)e of use to stmdd^ts In ac(julritig the elements <A th&law of toiXs and conthk:ts; 
The second edition maintains the character of the book." — Law Journal, 

** Mr. Indermaur renders jCi^ ^m;^ light readings He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his * Principles of the Common Law ' especially displays 
those features. That it has already reached a second edition, testifies that oUr estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insurt thorough accuracy, while including all 
the modifications in the liw that'hhve taken place since the origfnal publication ; and that 
the references to the Irish declklbiis ^hich' h&ve been now introduced are calculated to 
r^dH- tHe t^^rk of gr^te^ nmtf fp pr«t:tilSbner$ and student^ Aaf/i £ligUslr and Iris)i.H 
-^^Iriih Law Thnts, . • - . . , . .J^ 

** This work, the author ielts ui in his Preface, is ^written mainly with a view to the 
examinations of the Incorporakd ZM'^ociet^*'; hut wt.think it is likely to attain a wider 
usefulness. It seems, so far as ivi can judge from the parts we have examined^ to he a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many pracHtumers and the public might' benefit by a perusal of its 
/a^w."— Solicitors' JouRNAii.. 

** Mr. Indermaur has very clear notions of what a law student should be taught to 
enable him to pass the examinations of the Incorporated Law Society. In this, his last 
work, the Jaw is stated carefully and accurately, and the book will probably prove 
accei)tablfetostudieiits."— Za«/'7yw«irx. , • : ' 

'* The practising solicitor will also find this a very usefiil compendium. . Care has 
evidently "been takeii to note the latest dedsiohs on important points of law^ A full 
and well-constructed index:«upplie4€)»-ty fftfclUtJ fojr. ready reference. "-^Zaew Magazine, 



WC^KS FOR LAW STUDENTS.. 2ft'. 

Second Edition, in 8vo> price los, 6</., clothj 

A MAHHtt OF THE PRACTICE OF THE SDPBEME COURT OF flJDICATDRE. 

Iq the Qup€^*S! Bench a^d Chanjter^ piyisionsA , Injeipdficl for th^ l^se^f Students, y 

By John Indermaur, Solicitor. 

"The second editi^^A iiaa followed qtnckily i^ibtt.tlke fifat; tvhich wa^'ptlHE^hod tn xZt^* ^ .This fact affords 
good evidence that the book ha^ been found useful. It contains sufficient information to enable the 
student who matters ,th9- contents to turn ta the- afenndfud, ^works 5m pi^c^oe, wi(h advaq^ge<"^Xaw 
Times. 

" This is a very useful stud€ht'» book. It 'Is^ clearly t^'tten; and |;iveft:iiidl uiformation as the student 
requires, without bewildering him with details. The portion relating to the Chancery Division forms an 
excellent introduction to the elements of the practice, J«id may be a,dvantag4M>uslv used, --not only by 
articled clerks/ but also by pupils entering tl*e Chambers of etjulty drfiftsminV*— AWjV?A>^* ^i>nrna/. 

Fiftji /Editipn, in 8nro,,< jiqqe 6^., clotl^, 

AN EPITOME. OF LEADING COMMON UW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifi«rd*^^fin-.i^rizeii»n,Mig)i2^1j^*SiT^ 1872). 

" We have received the third edition of the ' Epitome of Leading Common Law Cases,' by Mr. Inder* 
maur, Solicitor. The first edition of this work was published in Febmary^ 2873,. die second in April, 18^4, 
and now we have a third edition dated September, 1875/ No better proof of the value of j^is book can be 
furnished than the fact that Iii less thati three y^sirs it has reached a third edition. "-^Zvit^ joitfftai. 

Fourth Edition^- in 8vo, .183J9 pricQ dr., clothj 

AM EPITOME OF LEADING GONVETiEIM AftD SpiTT CiSfi&; 

WITH SOME SHORT NOTES THEREON* FOR THE USE OF STUDENTS. 

By John Indermaur, Solicitor, Author of <* An Epitome ol Le^ing. 

CpajmonLawCa^es,'* 

"We have received the second edition of Mr. Indermaur's very useful Epitome of Leading (^onyey- 
ancinz and Equity Cases. The work is very well done." — Law Times. 

"The Epitome well deserves the continued patronage of the class — Students — for whom it is especially 
intended. Mr. Indermslur will soon be known as'the ^Students' Friend.' *— Canada Law yoWHoe. 

^■— 1^— — ■ ■■ ■■ B^a— ^i^M^^^M M^^— ■ » ■ I I. I * ■ ■ I ■ - ■■■■■■■ I ■ M^^i^— ^^— ^^n^i^— J ■ I i^^p^i^p w i m^m^i^mmmm* 

Third Edition, in 8vo, 1880, price 5^., cloth, 

SELF-PREPARATION. FOR THE FINAL EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

V ^ ^ GASB!|"^AND| QUEOT1PWB;- 
And intend for4]ie4tse of Aiose Aititkd^ciedcs ii^haH read % themselves. 

By John Indermaur, Solicitor. 

*'ln this editicm Mr. Indermaur extends his cbunsels to the whole period from the intermediate 
examination to the final. His advice is practical and sensible : and if the course of study he recommends 
b,infc)lieint)5^<]ttVMr6f , tt^ icrtidOd clerk villilurvi IjM* in a stoft <s€ legal l^wledge i^re than.Ttt^iei^ 
to caffy lim throO|;h thei fi$a} f xadiination.r--^<7/^VdHr Jourttat. ■ ' , ', 

f *' "Hiis bo<AcA:dR&nil i^ointten<!ations*«f t6 nchr' a' ctanplete doiir^ of study fo^ (lh«~4bove ttcAnmition 
should be carried out, with reference to the particular books to be read seriatim. We need only remark 
that it is esseati^d for a studui^ to be set* 09 the;;jtBht- track in his reading, and th&t aoyoif? of oridinary 
ability, -who follows th« course set out by Mr. iniMrfflaTtr; ought to pSisswftHgrtat credit.'*— 'Z^tw ytmrtial, 

: :, .S«ao9dJedWQni(W,.3VQ^,pr^« .Oitr (Jlptb, . •■ 

SELF - PREPJlRATIO« FOR THE INTERMEDIATE EXAHINATIONS, 

As it at present exists on Stephen's Commentaries. Containing a complete course of 
Study, with Statutes, Questions, Arid AdVice as to portions of the book which may 
be omitted, and of portions to which special attention should be given ; JUso the 
whole of the Questions and Answers at the nine Intermediate Examinations which 
have at present beeA held on Stephen's Commentaries, and intended for the luse of 
all Articled Clerks whb h^Ve^noT yet passed the Intermediate Examination. By 
John Indermaur, Author of "Principles of Common Law," and other -v^brks; 

In 8vo/ 1875, pridtf df., €loth» 

THJE STUDENTS' GUIDE, TO THE JUDICATURE ACTS, 

AND THE RULES THEREUNDER: 
' Being ft book of Questions and Answers intended for the use of Law Students. 

By John iNiyKltMAtJR, Solicitor. 
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Second Edition. In 8vo, price 26j., cloth, 

A NEW LAW DICTIONARY, 

AND INSTITUTE OF THE WHOLE LAW ; 

EMBRAaXG FRENCH AND LATIN TERMS AND REFERENCES TO THE 

AUTHORITIES^ CASES» AND STATUTES. 

SECOND EDITION^ revised throughwt^ and considerably enlarged. 

By ARCHIBALD BROWN, 

M.A. BDTN. ANDOXOltt., AND B.CL. OXON;, OP THE MmDLB TEMPLE, BARRISTER- AT-LAW ; AUTHOR OP 
THE "law of F|XTU«E$i" "ANALYSIS OP SAVIQNY'S OBLtCATIOMS IN ROMAN LAW," ETC 



Reviews of the Second Edition. 

"So far as we have been abie to examine the work^ it seems to have been tnost carefully 
and accurately jtxecuUdf the present Editiott^ besides containing mUch new matter^ having 
been thoroughly revised in consequence of the recent changes in the law ; and we have no 
doubt whatever that it will be found extremely useful^ not only to students and practitioners^ 
but ta public me»y and men of letters "^^Itisv. hAW Times. 

**Jffr. Brown has revised his Dictionary, and adapted it to the changes effected by iht 
Judicature Acts, and it now coustitmtes a very useful work to put into the hands of any 
student or ctrticled clerkj and a work which the practituhier will find of value for reference,*^ 
— Solicitors' Journal. 

** // wUl prove a reliable guide to law students, and a handy book of reference for 
practitioturs,^* — Law Times. 

' t * 
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In Royal 8vo;, pxicfc ^j., cld^h, 

ANALYTICAL TABLES 
THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S BLACKST^ONE, with Notes. 
By C. J. TARRING, of the Iiiii€p Terhplcy Barrister-at-Law. 
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Table I. Tenures. 



CONTENTS, 



Table V, Uses. 

„ VI. Acquisition of Estates in land of 
freehold tenure. 






VII. Incorporeal Hereditaments. 
VIIL Incorporeal Hereditaments. 



„ II. Estates, according to quantity of 

Tenint^ Interest. 
,, III. Estates, atoording to the time at 

.which the Interest is to be enjoyed. 
if IV, . Estates, according to the number and 

connection of the Tenants. 

" Will supply the law student with help of a kind fouhd very generally useful The ubles, which are 
based on Stephen's' fiiackstone, hftve gone through the praptipl. test of beii% «mployed as aids lo the 
menta^rrangement of 'the knowledge of the subject required for exiitnihations, and will no doubt bc^ai^ire- 
ciated by the large and increasing diLsses whoM t^ubemsn^sthey d|ile intended to xaititV—La'w Maga*in€. 

" Great caipe and totosiderable skill have been ^qwn in the compilation of these tables, which wilt be 
found of much service to students of the Law of Real Property. ''-^^irtvTi'w^x. 
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Second -Edition, in 8vo, price 20j., cloth, 

PRINCIPLES OF THE CRIMINAL LAI. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR THE USE 

OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L,, M.A. (Oxon.), 

AUTHOR OP "a concise DIGEST OP THE INSTITUTES OP GAIUS AND JUSTINIAN." 

SECOND EDITION. 
REVISED BY THE AUTHOR AND F. P. TOMLINSON, M.A, 

OP THE INNER TEMPLE, BARRISTER*AT-LAW. 



REIVIEWS. 

** The favourable opinion we expressed of the first editioft of this work appears to have 
been justified by the reception it has met iidth, Lo^kihg through this fuw Edition^ we see 
no reason to tfiodify the praise we bestowed on the fornur Edition, TJu recent cases have 
been added aitd the provisions of the Summary Jurisdiction Act are noticed in the chapter 
relating to Summary Convictions, The book is one of the best manuals cf Criminal Law 
for the student,^' — SoLiciTOKs* Journal^ 

" There is no Icuk of Works on Criminal Law, but there was room for such a useful 
handbook of Principles as Mr, Seymour Harris has supplied. Accustomed, by his previous 
labours, to the tcLsk of analysing the law, Afr, Harris has brought to bear upon his present 
work qualifications well adapted to secure the 'Successful oiccompHshment of the object which 
he had set befori him,. TJ^cU object, is not an ambitious osifij^Jor if does,ftQl. P^^*^ lo ^oar 
above utilify to ike young practitioner and the students For both these clasies, a^dfor the 
yet wider class who may require a bodk of reference on the subject, Mr, Harris has produced 
a clear and convenient Epitome qf the Law, A noticeahle featttre of Mr, Harrises work, 
which is likely to prove of cLssistattce both to the practitioner and the student, consists of a 
TcUfle of Offences, with their iegcU character, their punishntent,'and the statute under zvhich 
it is indicted, together with a reference to the pages where a Statement of the Law will be 
found, —'Lh.vi Maga2;ine and Review. 

"This- work purports to contain 'a concise exposition of the nature of crime, the various offences puoish- 
sO>le by the English law, the law of criminal procedure, and the law of summary convictions,' with tables 
of offences, punishments, and statutes. Tlie work is divided into four books. Book I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. Each cnme is discussed in its turn, with as much brevity as could well be used 
consistently with a proper explanation of the le^al characteristics of the^^veral offences. Book III. 
explains criminal procedure, including the jurisdiction of 'Courts, and the various steps in the apprehension 
and Xr)f\ 9f crinynals from ajE|Pest. to-^punishmeot. . This p^ jof thii work i? ^tremdy wvl 4^9e^ th^ 
d«scHdkioii of the titel he^g extreQont, atid tborougAily ^Icukted to impress the nlind of lAe i^mimiatedj 
Book IV. contains a Shoft sketch of ' surrtmar^ convictions beldrc magistrates out of (luarter sessions. The 
table of offences at' the end of the volume is most useful, and there is a very fuU index. Altogether we 
must congratulate Mr. Harris on his adventure." — Lanu yourtial, 

^^ Mr, Harris has undertaken' € ^w^, in our opinion^ so fniuch needed that he might 
diminish its bulk in the next edition by obliterating the apologetic preface. The appearance 
of his volume is as well timed as its execution is satisfactory. The author hcu shown an 
ability of omission which is a good test of skill, and front tlu overwhelming mass of the 
criminal law he has discreetly selected just so much only as a learner needs to know, and 
hcu presented it in terms which render it capalde of being easily tcUien into the mind. The 
first half of the volume is devoted to iftdictctble offences, which are defined and explained in 
succinct terms ; the second half treats of the prevention of offences, the courts of criminal 
jurisdiction, arrest, preliminary proceedings before magistrates, and modes rf prosecuting 
and trial ; cmd a bnef epitome of the laws of evidence, proceedings after trial, and summary 
convictions, with a table ^ of offietues, complete the book. The part on procedure will be 
found particularly useful. Few ^oung counsel, on' their first appearance at sessions, have 
mbre'tfUin a Ibidse'afui !giHeral n^tijm \ftki^ fxnHner in which a trial is cmpfyiUtd,^ f^nd ^eif, 
commit blunders hbhich, cUthougntrHfiin^^ iti kind, are nevertheless seriously diseoura^it^ 
and dnnojnng to themselves at the outset of their career^ Ftom even sUch a blunder.as that 
of, mistaking the order in which the speeches are made and witnesses examined tkey may 
be solved by the table of instructions given hen." — ^SoLjcniORs' JOURNAL. 
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Naw Keady, in i2ino, price 5j. 6d,, cloth, 

A fiOHdSE WATISE ON THE UV W mS (i ^E, 

FOR THE USE OF LAWYERS, LAW STUDENTS, & THE" PUBLIC. ^ 

Embracing the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part Ill.-^f the Effects pf Bilk of ^ale as arainst Creditors. Part IV. 
— Of Seizing under, and Enforcirig BUfi of Sale. Appendix," Forms; Acts, &c. 
By John Indermaur, Solicitor. 

"llie object of the book is thoroughly practical. Those wbo want to be told exactly what to do and 
where to go when they are registering a bill of sale will find the necessary information in this little book/' 

Now ready, in 8vo, price 2j. 6</., cloth, 

A COLLECTION Of ^ LATIN MAXIMS, 

LITERALLY TRANSLATED. 
INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

" The book seems admirably adapted a&a book of reference for students who come across a Latin maxim 
in their reading." — Luw journal. 

"The collection before us is not pretentious, and disarms criticism bv its simplicity and general 
correctness. Students woiild do well, early in their studies, to commit these maxims to mem(xry, and 
subsequent reading wilt often be systematized and more easily remembered.*' — Canada Law yournal. 

^^>W^— ^^^— ^^— ^"^i^^^"^-^"^— ■ ■ ■ — ■■■■™ ■ ■■■■■— -.-.^M ■■■pi^ — — —■ — ^.^ — -■^-^■l■■■■ ■■ -- ■■— — -m ' - s » 
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In one volume, 8vo, price 91., cloth, 

LEADING STATUTES SUMMARISED, 

5'OR THE USE OF STUDENTS. 

By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD ; 
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED."' 

"Will doubtless prove of much use to students, for whom it is intended. . . . Any student who, with 
this brief summary as a guide, carefully studies the enactments themselves in the Revised Edition of the 
Statutes, cannot fail to gain a very considerable acquaintance with every branch of English law." — Laiit 
Maga^itu^ 

■^^^■^T^-^^— ^^^w^-*^^-^— i»ip^-^**^-^»"*i^^"*T'W^P *■ - « ■ ■ !■■ T« ■ PI ip mwm ■■^ wn* ^m ■ ^ ■■ ■ - ■■ I ■—■■ ■ ■ ' ■■■■»■ tl» ■■■■■ fi ■■ ■■^■- M ! 1^ I ■ I ■ ^ 

Second Edition, in 8vo, in preparation. 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction^ Excursuses, aj^d Not£s. 

By ERNEST C. THOMAS, 

BACON SCI)QLAR OF THE HONi, SOCIETY OF GRAY's INN, LATp SCHOLAR OF TRINITY COLLEGE, OXFORD. 

I 

**Mr. E. C. Thomas has put together in a* slim octavo a digest of the {Nnncipaldnc* iUustratinr Con 
sdtutional Law, that is to say« all <}\msciooa as to the rights or authority of the Crown or persons under it, 
as regards QOt merely the constitution and structure ^ven to the govemmff^>ody, but also the mode in 
which the sovereign power is to be exercised. In an mtrodudtory essay Mr. Thomas gives a Very clear and 
intelligent survey of the general functions of the Executive, and the principles by which they arc regulated ; 
and tMn follows a summary of leading ^satA." 'Saturday Revuw, 

"Mr. Thomas gives a sensible introduction and a brief epitome of ih^ familiar leading cases-'^^JLaw 

Times, / . . . 

• ' . ^ ' 

In 8v6, price 8^., cloth, ' ' 

AN EPITOME OF HINDU, LAW CASES, with 

Short Notes thereon. And Introductory Chapters on Sources of Law, MamagCy 
Adoptkwy Partition, and Succession.- By William M. P. CoghlaN) Bombay 
Civil Service, iate Judge and Sessions. Judgo of Tonna. . * 
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In a handy volume, price 5j. 6</., cloth, 

RAILWAY PASSENGERS AND RAEWAY COMPANIES: 

THEIR DUTIES, RIGHTS, AND LIABILITIES. 
With an Appendix containing Addenda et Corrigenda to Nov. 2880. 

By LOUIS ARTHUR GOODEVE, 

OP I'llB MIDDLE TBUPLfi, fiAHiRBTER-AT-LAW. 

The Appendix can be had separately^ price is. 



'* * 

* 
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Mn Goodeve's little book is A ccxicise «pttome of' the Acts, Bye-laws, as^ Cases relating to passengers 
and their personal luggage. It is clearly written, and the reader is able speedily enoi^h to find any point 
upon which he desires to inform himself." — Law youmal. 

" Mr. Goodeve has rendered a service to' the public in making a digest of the law relating to railway 
passengers, including the respective' duties, rights, and liabilities of the Companies on the one hand and 
passengers on the othet, as laid down by the statutes and the decisions of the Superior Courts. _ The 
various points are treated in a clear yet concise manner ; and it is to be hoped that this little work will be 
widely studied so that people may know what are their rights, and take steps to maintain them." — 
Saturday Review. 

"After reading the volume with great interest, we can only say that it is clear, compact, and accurate. 
Passengers who want reUccblt information should consult this b6ok." — Shcffiild Post. 

EUROPEAN ARBITRATION. 



Part I., price ^s, 6</., sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by FRANCIS S. REILLY, 

OF Lincoln's inn, barrister- at-law. « 



ALBERT ARBITRATION. 



Farts I., II., and III., price 25J., sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by FRANCIS S. REILLY, 

OF Lincoln's inn, rarrister-at-law. 

In 8vo, price 21^., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. MAY, B.A, (Ch. Ch. Oxford), 

AND OF Lincoln's inn, barrister-at-law. 



"This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other. An attempt to 
reduce the mass of decisions into something like 
shape, and the exposition of legal principles in- 
volved in the decisions, under any circumstances, 
must have been a work of great labour, and we are 
pleased to observe that in the book before us there 
has been a combination of unusual labour with con- 
siderable professional skill. . . . We cannot con- 
clude our notice of this work vrithout saying that it 
reflects great credit on the publishers as well as the 
author. The facilities afforded by Messrs. Stevens 
and Haynes for the publication of treatises by rising 
men in our profession are deserving of all praise. 
We feel assured that they do not lightly lend their 
aid to works presented for publication, and that in 
consequence publication by such a firm is to some 
extent a guarantee of the value of the work 
published." — Canada Law JoumaL 



" Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthv of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole, he has produced a very 
useful book of an exc«>tionaUy scientific character." 
— Solicitors' Journal. 

" The subject and the work are both very good. 
The former is well chosen, new, and interestinj^ ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— A tnerican Law Review. 

" We are happy to welcome his (Mr. Ma^'s) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omission 
of any Important points.' "—Law Times, 
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In one volume, 8vo, price 25^., cloth, 
AN ESSAY ON 

THE RIGHTS OF THE CROWN 

. AND THE PRIVILEGES OF TH^ SUBJECT 

IN THE SEA SHORES OF THE REALM. 
By ROBERT GREAM HALL, 

OF Lincoln's inn, barrister-at-law. 

SECOND EDITION, 

Rrvised and Corrected, together with extensive Annotations, 

AND References to the later Authorities in England, 

Scotland, Ireland, and the United States. 

By RICHARD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

necessary to supplement it so largely by reference 
to cases since decided. A tempting opportunity 
was, therefore, offered to an intelligent editor to 
supply this defect in the work, and Mr. Loveland 
has seized it, and proved his capacity in a very 
marked manner. As very good specimens of anno- 
tation, showing clear judgment in selection, we may 
ijefer to the subject of alluvion at page 109, and the 
nghts of fishery at page 50. At the latter place he 
begins his notes by stating under what expressions 
a ' several fishery ' has been held to pass, proceed- 
ing subsequently to the evidence which is sufficient 
to support a claim to ownership of a fishery. The 
important question under what circumstances 
property can be acquired in the soil between high 
and low water mark is lucidly discussed at page 77, 
whilst at page 8z we find a pregnant note on the 
property of a grantee of wreck in goods stranded 
within his liberty. 

"We think we can promise Mr. Loveland the 
reward for which alone ne says he looks — that this 
edition of Hall's Essay will prove a most decided 
assistance to those engaged in cases relating to the 
foreshores of the country." — Law Times, 



"This is an interesting and valuable book. It 
treats of one of those obscure branches of the law 
which there is no great inducement for a legal 
writer to lake up. .... Mr. Hall, whose first 
edition was issuea in 1830, was a writer of consider- 
able power and method. Mr. Loveland's editfne 
reflects the valuable qualities of the ' Easav ' itsen. 
He has done his work without pretension, but in a 
solid and efficient manner. The * Summary of Con- 
tents ' gives an admirable epitome of the chief 
points discussed in the ' Essay,' and indeed, in 
some twenty propositions, supplies a useful outline 
of the whole law. Recent cases are noted at the 
foot of each pa^e with great care and accuracy, 
while an Appendix contains much valuable matter ; 
including Lord Hale's treatise De Jure Maris^ 
about which there has been so much controversy, 
and Serjeant Merewether's learned argument on 
the rights in the river Thames. The book will, we 
think, take its place as the modem authority on the 
subject." — Law Jountal. 

The treatise, as orieinally published, was one of 
considerable value, and has ever since been quoted 
aft a standard authority. But as^ time passed, and 
cases accumulated, its value diminished, as it was 



** Tht entire book is nuisterfy."-^ALBA.^Y Law Journal. 



In one volume, 8vo, price 12s., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By CLEMENT HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga^ 
ztne and Review. 

"The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the banks of rivers." — 
The Mining Journal. 

" Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work is one which will be found very useful by 
all interested in the subject to which it relates." — 
Engineer. 

A compact and convenient manual of the law 
on the subject to which it relates." — Solicitors* 
JourTtal. 



"As a compendium of the law upon a special 
and rather ^intricate subject, this treatise cannot 
but prove of great practical value, and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Preventive Act, 1876, or to adjudicate upon 
those proceedings when brought." — Irish Law 
Times. 

"We can recommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health. 

" Counter Court Judges, Sanitary Authorities, 
and" Riparian Owners will find in Mr. Higgins' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higgins has 
accomplished a work for which he will readily be 
recognised as having special fitness, on account of 
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In 8vo, Third Edition, price 25s., cloth, 

MAYNE'S TREATISE 



ON 



THE LAW OF DAMAGES. 

THIRD EDITION. 

BY 

JOHN D. MAYNE, 

OP THB INNER TEMPLE, BARKISTBR-AT-LAW ; 

AND 

LUMLEY SMITH, 

OP THE INNER TEMPLE, Q.C. 



** During the twenty-two years which have elapsed since the publication of this welUknown 
work, its reputatioti has been steadily growing, and it has long since become the recognised 
etuthofity on the important subject of which it treats,^"* — Law Magazine and Review. 



"This edition of what has become a standard 
work has the advantage of appearing nnder the 
supervision of the original author as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. ^ Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
considerable extent entireljr rewritten. 

" Upon the general principles, according to which 
damages are to be assessecl in actions ofcontract, 
Hetdley v. Baxendale (9 Ex. J341) still remains 
the leading authorit}^, and furnishes the text for 
the discussion contained in the second chapter 
of Mr. Mayne's book. Properly understood and 
limited, the rule proposed in that case, although in 
one respect not very happily worded, is a sound 
one, and has been repeatedly approved both in 
Eng^land and America. The subsequent decisions, 
which are concisely summarized by Mr. Mayne, 
have established that mere knowledge of special 
circumstances is not enough, unless it can be in- 
ferred from the whole transaction that the 
contractor consented to become liable to the extra 
damage. This limitation is obviously just, especially 
in the case of persons, such as common carriers, 
who have no option to refuse the contract. Mere 
knowledge on their part of especial circumstances 
ought not, and, according to the dicta of the 
judges in the Exchequer Chamber in Home 
v. Midland Railway Company (21 W. R.^ 481, 
L. R. 8 C. P. X31), would not involve the carrier in 
additional responsibility. Mr. Mayne's criticism 
of the numerous cases ia which this matter has been 
considered leaves nothing to be desired, and the 
rules he deduces therefrom (pp. 32, 33) appear to us 
to exhaust the subject. 



C(- 



' Mr. Ma3me*s remarks on damages in actions of 
tort are brief. We agree with him that in sufch 
actions the courts are governed by far looser princi- 
ples than in contracts; indeed, sometimes it is 
impossible to say they are governed by any princi- 
ples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot do more 
than eive a general direction to the jury to give 
what tne facts proved in their Judgment required. 
And, according to the better opinion they may give 
damages 'for example's sake,' and mulct a rich 
man more heavily than a poor one. In actions for 
injuries to property, however, 'vindictive' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

" The subject of remoteness of damage is treated 
at consideraole length by Mr. Mayne, and we notice 
that much new matter has been added. Thus the 
recent case of Riding v. Smith (24 W. R. 487^ i 
Ex. D. 91) furnishes the author with an opportumty 
of discussing the well-known rule in Ward v. 
• IVgeksij Bing. 211) that injury resulting from the 
repetition of a slander is not actionable. The rule 
has always seemed to us a strange one, if a man is 
to be made responsible for the natural consequences 
of his acts. For everyone who utters a slander 
may be perfectly certain that it will be repeated. 

'It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express a 
hope that all the English as well as the principal 
Irish decisions up to the date have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised." — 
Solicitors' Journal. 



" Tliis text-book is so well known, not only as the highest authority on the subject treated 
of but, as one of the best text-books ever written, that it would be idle for us to speak of it 
in the words of commendation that it deserves. It is a work that no practising lawyer can 
cb without.^' — Canada Law Journal. 
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In 8vo, price 2j., sewed, 

TABLE of the FOKEIGN MEROANTILE LAWS and CODES 

in Force in the Erinftpal^Utes .'of EUE<^?E ^nid ^[MfiRICA. By Charles 
Lyon-Caen, Professeur agr^^ h, la Faculte de Droit de Paris ; Professeur k 
I'Ecole librc des Sciences politiqoes. Translated by Napoleon Argles, 
Solicitor, Paris. 



In one volume, demy 3vd, price \ps, 6d,y cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



" We have no hesitation in sa^ng that vwe think 
Mr. Houston's book will be a very useful accession 
to the library of either the merchant or the lawyer." 
-Solicitors' JourtuU. 

" We have, indeed, met with few works which so 



successfully surmount the difficulties in the vncy of 
tliis arduous undertaking, as the one before us ; for 
the languap^e is well chosen, it is exhaustive of the 
law, , and is systematised with great method." — 
Atnerican Law Review. 



Jn 8^0, price fOf. 6</.| doth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before thie Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 



" It will probably be a very long time before the 
prosecution of the Overend and Gumey directors is 
forgotten. It remains as an example, and a legal 
precedent of considerable value. It involved the 
immensely important question where innocent mis- 
representation ends, and where fraudulent misrepre- 
sentation begins. 

" All who perused the report of this case in the 
columns of the Times must have^ observed the 
remarkable fulness and accuracy with which that 



duty was discharged, and nothing could be more 
natural than that the reporter should publish a 
separate KPprt in book form. This has been done, 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simply remarking, 
before doing so, that the charge to the jury has 
been carefully revised by the I^rd Chief Justice." 
— Law Times. 



i2mo, price loj. 6</., cloth, 

A TREATISE ON THE GAME LAWS^ OF ENGLAND AND WALES : 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By Gilmore 
Evans, of the Inner Temple, Barrister-at-Law. 

In royal 8vo, price los. 6d. , cloth, 

THE PRACTICE OF EQUITY BY WAY OF REYIYOR AND SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. 
By LOFTUS LEIGH PEMBERTON, of the Chancery Registrar's Office. 

" Mr. Pemberton has, with great care, brought will probably be applied to future cases. — S^~ 
together and classified all these conflicting cases, ci tors' journal. 
and has, as far as may be, deduced principles which 

In 8vo, price 5^., cloth, 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Incumbrances 

AND OF OTHER RIGHTS IN PROPERTY. 

By W. G. ROBINSON, M.A., Barrister-at-Law. 

" Mr. Robinson's book may be recommended to | tioner with a useful supplement to larger and more I 
the advanced student, and will furnish the practi- | complete vi<ix\t&," -Solicitors' JoumaL 1 

r , ■ 
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In crown 8vo, price 1 6/., cloth, 

A MANUAL OF THE PRACTICE OF PARLIA- 

MENTARY ELECTIONS throughout great Britain and 

IRELAND. Copiprising the Duties of Rotujrning Officers and tliejr. Depftiw, 
Town Cletks, Agejdts, Poll-Clerks, &c., and th^ Law of Election Expen<§, 
Corrupt Practices, and illegal Payments. With an Appendix of Statutes and an 
Index. By Henry Jeffreys Bushby, Esq., one of the Metropolitan- Police 
Magistrates, sometime Recorder of Colchester. — Fifth Edition. Adapted to and 
embodying the recent changed in the Law, including the Ballot Act, the Instruc- 
tions to Ret»rning Officers in England and Scotland issued by the Home Office, 
and the whole of the Statute I^aw relating to the subject. Edited by Henry 
Hardcastle, of the Inner Temple, Barrister-at-LAw. 



"We have just received at a very opportune 
moment the new edition of this useful worlc. We 
need^ only say that those who have to do with 
elections will nnd ' BushbVs Manual ' replete with 
ijiformation and trustworthy, and that Mr. Hard- 
castle has incorporated all the recent changes of 
the law." — Law youmal. 

"As far as we can judge, Mr. Hardcastle, who 



is known as one of the joint editors of O'Malley 
and Hardcastle's Election Reports, has done his 

work well For practical purposes, as 

a handy^ manual, we can recommend the work 
to returning officers, agents, and candidates ^ and 
returning officers cannot do better than distiibute 
this manual freely amongst their subordinat(e.% if 
they wish them to understand their yforW-rrSoH- 
citor^ ytntmal. 



A Companion Volume to the above, in crown 8vo, price 9j., cloth, 

THE LAW AND PEAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Act, 1868, the General Rules 
for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 
Petitions, &c. Second Edition. By Henry Hardcastle, of the Inner /Temple, 
Barrister-at-Law. 



"Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 
guide. Beginning with the effect of the Election 
Petitions Act, z868, he takes his readers step by 
step through the new procedure. His mode of 
treating the subject of * particulars ' will be found 



extremely useful, and he gives all the law and 
practice in a very small compass< In an Appendix 
IS supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hardcastle's book as a 
concise manual on the law and practice of election 
peti tions. " — Law Titnes, 



No^ ready, Vols. I.', II., & III., price ^3^. ; aiid Vol. tV., Pt. I., price 2J. td.\ . 
REPORTS OF THE DECISIQNS OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT^ 1868. 
Bv EDWARD LOUGHLIN O'MALLEY AND HENRY HARDCASTLE. 

In 8vo, price 12^., cloth, 

THE LAW OF FIXTURES, 

IN THE PRINCIPAL RELATION OF 

LANDLORD AND TENANT, 

AND IN ALL OTHERS OR- OE^TERA^ 'RELATIONS. -^ ^ 

FOURTH EDITION. 
By ARCHIBALD BROWN, M.A. Ed)n. and Oxon., and B.C.L. Oxpn., 

OF THB MIDDLE TEMPLE, BARRISTER-AT-LAW. 

new edition, and we have not space for further 
remarks on the book itself: but we may pbserve 
that the particular circumstances of the case^ cited 
are m all instances sufficiently detailed to make the 
principle of law clear ; and though very many of the 
principles given are in the very words of the judges, 
at the same time the author has not spared to deduce 
hU own observations, and the treatise is coiYnftend- 
able as well for originality as for laborioustiess." 
— Lam JimrnaL 



" The author tells us that every endeavour has 
been made to ' make this Edition as complete as 
possible. We think he has b6en very successful. 
For instance, the changes effected by the Bills of 
Side Act, 1878, have been well indicated, and a 
new chapter nas been add«d with reference to the 
Law of Ecclesiastical Fixtures and Dilapidations. 
The book is worthy of the success it has achieved." 
— Luw Titnes. 

" We have touched on the principal features of this 
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<§;tcbett« atib Jpagrujs* ;Smc« of JU|xnnt5 of the ©arlg l^epxrrtcw. 
6IR BARTHOLOMEW 8H0W£R'S PARLIAMENTARY CASES. 

In 8vo, 1876, price 4/. 4^0 best.c&If bindmg^ 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 6* WRITS OF ERROR. 

FOURTH EBITIOl^J. 
CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 



OF THE INNER TEMPLE, BAXRISTBR-AT-LAW ; EDITOR OF 
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" KELYNG's crown CASES,*' AND 



HALL S ESSAY ON THE RIGHTS OF THE CROWN IN THE SEASHORE. 
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Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. ^ 

" The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

" These are all cases of importance, worthy of being ushered into the l#ght of the 
world by ent^prising publishers. .1 

" Shower's Cases aie models for reporters, even in our day. The statements of the 
case, the arguments of counsel, and the opinions of the Judges, are all clearly and ably given. 

•* This new edition with an old face of t^ese valuable reports, under the able editorship 
of R. L. Loveland, Esq. , should, in the language of the advertisement, * be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports."* — Canada Law Journal. 

BELLEWE'S CASES, T. RICHARD IL 
In 8vo, 1869, price 3/. 3^., bound in calf antique, 

LES ANS W ROY RICHARD LE SECOND. 

Collect' ehsembl* hors les abridgments de Statham, Fitzherbert et Brooke. Per 
Richard Bellewe, de Lmcolns Inne. 1585. Reprinted from the Original 

Edition. 

.J)3|:kly oreditablc to the spirit and ^eiUazixisQ of 
private publishers. The work is an important link 
m oiir legkl histonr ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting al! 
the ca!ies he could And, and he did it in the most 
convenient form — that of atphabetifcal arrangement 
in the oi^der of subjects, so that the work is a digest 
as well as A book of law reports. It is in fact a 

X" :ction of pases of the reign of B-iqhanl II., 
nged acx:ardinA to their subjects in bjtjbhafaetical 
^oder. It 1^ therff^ret^cipe of thfijbio^ iptelB^ble 
and interesting legal memorials of the Middle 
Ages."*— Zrtw Times. 



V N<l HubUcJllbttiry ifl.tbe. ^oii«d» Whflre English 
law finds a place, should be without a copy of this 
edition of Bellewe." — Canada Law Jonmal, > 1 . 

" We haye here 9./aC'Simile edition of Bellewe, 
and it is reajly the most beautiful and admirable 
reprint that has appeared "at any time. It is a 
perfect g^em of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of w(^k& a^ the Year 
BooK.df EdwaiHl J. and oth^er sirisilan works which- , 
havtt been priiit^d ia^ our owh tii^e under the . 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



CUNNINGHAM'S REPORTS. 

In 8vo, 1 87 1, price 3/. 3^*, ca|f antique, 
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By ThomaS Townsend Bucknill, Barrister-at-Law. 

" The instructive chapter which precedes the peace and prosperity of every nation than good 

cases, entitled ' A proposal for rendering the Laws laws and the due execution of them.' The history 

of l&ngland clear and certain,' gives the volume a of the civil, law is then rapidly traced. Next a 

degreeof peculiar interest, independent of the value history is given of English Reporters, bcgimung 

of many of the reported cases. That chapter begins with the reporters of the Year Books from x £dw. 

with words which ought, for the information of III. to 12 Hen. VIII. — ^being near aoo years— ^uid 

every people, to be printed in letters of gold. They afterwards to the time of the author. "^^TduiMMfk 

are as follows: 'Nothing conduces more to the Law Journal, 
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<Stfbrnj5 anb ^x^tsi* <§xrU5 nt l^jcprint^ ot tht (Bads Slty0rtcrs. 
CHOYCE CASES IN CHANCERY. 



In 8yo, 1870, price 2/. 2J., calf antique, 

^- ifii^lt^' <6p T^ Ht(3^Bl COURT t OB (mANtJUBY. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief "hath been there had, and where denyed^ 

"This volume, in paper, tvpe» andi binding (like " Belle^e's Cases ") is a faC'Simile of the antique edition. 
All who buy the one should DUy tnc otheiv*— -Ca«arfb L^ehn yottmai. 

In 8vo, 1S72, price 3/. 3/., calf antique. 

SIR G. GOOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contsuned in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. 

" Law books never can die or remain long dead 
so long as Stevens and Haynes are willing to con- 
tinue them or revive them when dead, it is cer 



tainly surprising to see with what facial accuracy 



an old volume of Reports may be produced by these 
modem publishers, whose good tJiste is only equalled 
by their enterprise." — Canada Law Journal. 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, price 4/. 4^., calf antique. 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of Brook's Abridgement, and arranged under years, 
with a table, together with March's (John) Translation ^Brooke's New Cases 
in the time of Henry VIII,, Edward VI., and Queen Mary, collected out of 
Brooke's Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 



" Both the original and the translation haying 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
Corrected edition peculiarly desirable Messrs. 



Stevens and Haynes have reprinted the two books 
in one volume, uniform with the preceding volumes 
of the series 6f Early Reports." — Canada Law 
Joumai. 



KELYNGE'S (W.) REPORTS. 

In 8vo, 1873, price 4/. 4J., calf antique, 

Kelynge*s (William) Reports of Cases in Chancery, the King's Bench, &c., from the 
3rd to the 9th year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in thje First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo, 1873, price 4/. 4^., calf antique, 

Kelyng's (Sir T.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to which are 
added. Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland^ of the Inner Temple, 
Barrister-at-Law* 
"We look upon this volume as one of the most good service rendered by Messrs. Stevens andHaynes 
impcMtant and valuable of the unique reprints of to the profession. . . . Should occasion arise, thfc 
Messrs Stevens and Haynes. Little dolve know Crownproaecutor, as well as counsel for the prisoner 
of the mines of legal wealth tliat lie buried in the will find in this volume a complete vadt ntecum of 
old law books. But a cardul examination, either of the law of high treasop and proceedings in relation 
the reports or of the treatise embodied in the volume thereto," — Cattadt^ Law Journal. 
now before us, will give the reader some idea of the 
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In one volume, 8vo, price 25/., cloth, 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS. ' 

Bv JOHN ALDERSON FOOTE, 

OP lincoln's'inn, barrister* at-law ; chancellor's legal medallist ako senior whewell scholar 

OP INTERNATIONAL LAW CAMBRIDGE UNIVERSITY, 1873 { SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAM LAW, INKS OP COURT EJfAMINATION,- HILARY TERM, Z874. 



" This work seems to tis likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this yt^W'Solkitort' Journal, 

" Mr. Foote has done his work very well, and the book will be oaeful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday Rrtiew, 
M^sch 8, 1879, 

"The author's object has been to reduce into order the mass of materiitls already s^ccumulated in the 
shape of explanation and actual decision on the interesting matter of which he treaty ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the studifAt of international Idiir,' the whole treatise will be invaluable : 
whiltf a table of cases and a general index will enable him to find what he wants vrithout trouble. — 
Standard. 



i(< 



' lite recent decisions on points of international law (and there have been a large number since Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of hU 
criticisms seem to us very just, y, . . Op the whole we can recQmqft^nd A^C' Foote^ tr^ise as a useful 
addition to ouf text-books, akid we e^pec^ It wiH rapidly fin^jts ^y4jkt(i'the iM^^ qfprgiq^ising lawyers.'* 
• —T/te Journal ofjurisprtidenct and Scottish Law Magazine^ 

" Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both, the fact that his work Is almost entirely one of Case-law, will commend 
it as one useful alike in Chambers and in Court."— Z.rt«; Magazine and Review. ' 

"Mr. Footc's book will be useful to the student One of the best points of Mf. Foote's book 

is the '.Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any ^ay intended as 
an attempt at codification. However that may he, they are q. digest whych, i:fiflects high credit on the 
author's a.^si5!aity and capacity. X"^^ ^^ ' i^eaiit mck;Qly to ^(^(fni stij[^eqt ; ' but they wilt' do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful. "i—Z.a7<; Journal. ' 

"This book is well adapted to be us^d both as a text-bobk for.stdde'nts and a book of reference for 
practising hamsters."— if«r £.va/m*tfation Journal. 

" This is a book which supplies the want which has lorig beefn felt for a really good mbdem treatise on 
Private International Law adapted to th^ every-day requiremtots of the English Practitioner. The 
whole volume, although designed for , the ase of thft practitioner, is so moderate in size — ^an octavo of 500 
pages only — and the arrangbmeht and development of the subject so well conq<iived and executed, that it 
vrill amply repay perusal by those whose immediate object may ht not the actual decision;^ of a knotty 
point but the satisfactory disposal of an examination paper." — Oxford and Cambridge Undtrgraduates' 
Journal. 

" Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 
our opinion, the best work on private international law which ha» appeared in the English language. . * , 
The work Is executed with much ability, aild will doubtless be found of great value by all persons who 
have to consider questions on private international ]aw."—At/teMa^uM. 
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Third Edition, in one vol., 8vo, price , cloth, in preparation. 

A TREATISE ON HINDU LAW AND USAGE. 

By JoR3( p. Mavne, of the Ixmer T«mple, Bafrister,aULaw, .Author of "A Treatise tm 

Pamagei,* 6:0. 

"A new work from the pen of so established an authority as Mr. Mayne cannot fail 
to be welcome to the legal profession. In his present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of his long experience in Southern India, 
and has produced a work of value alike to the practitioner at the Indian Bar, or at home, 
in appeal cases, and to the scientific jurist. 

" To all who, whether as practitioners or administrators, or as students of the science 
of jurisprudence, desire a thoughtful and suggestive work of reference on Hindu Law 
and Usage, we heartily recommend the careful perusal of Mr. Majme's valuable treatise.'* 
— Law Magazine and Review. 

In Svo, 1877, price 15^., cloth, 

A DIGEST OF HINDU LAW. 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 

ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 

D UTCH LAW. 

Vol. I*, Royal Svo, price 4OJ.4 cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch by J. G. Korzfi, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait of Decker from the Edition of 1780. 

Vol. II. is in course of preparation. 
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Buchanan (J.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870-73, and 74. Bound in Three Vols. Royal Svo. 

1875, 1876, 1879, etc. 

Menzies* (W.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. Vol. I., Vol. II., Vol. III. 

Buchanan (J.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hoii. William Menzies. Compiled 
by James Buchanan, Advocate of the Supreme Court. In One Vol., royal Svo. 

In Svo, 1878, cloth, 

PRECEDENTS IN PLEADING: being Forms filed of Record in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Crown Svo, price 31J. 6</., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

. HUGO GROTIUS, with Notes by Simon, van- Groenwegen van der Made, and 
References to Van der Keesel's Theses and . Schorer's Notes. Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In i2mo, price 15J. nett^ boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By DiONYSiUS GODEFRIDUS 
van der Kessel, Advocate, and Professor of the Civil and Mddern Laws in the 
Universities of Leyden. Translated from .the prigii^al X^tin by C. A* LoRENZ, 
of Lincoln's Inn, Barrister-at-Law. Second Edition, With a Biographical Notice 
of the Author by Professor J. De Wal, of Leyden. 
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No. 36. Price 2s. 



HILARY, 1883. 

CONTENTS:— 

SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 

Real and Personal Property. 

Equity. 

Common Law. 

Roman Law. 
WST OF SUCCESSFUL CA^'DIDATES. 
STUDENTSHIP EXAMINATION PAPERS, 



• Edited by 

A. D. TYSSEN, D.C.L., M.A., 

OF THE INNER TEMPLE, B A KRISTER- AT-LAW ; AND 

W. D. EDWARDS, LL.B., 

OF Lincoln's inn, barristeR'AT-law. 



« « 

* 



// is intended in future to publish a Number of the Journal after each Examituition, 



Now published, in 8ro, price i8«. eadh, <A<i^^ ' ' ' 

THE BAR EXAMINATION JOURNAL, VOLS. IV. &V. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1880, and Easter Term, 1880, to Hilary Term, 1882, with List of 
Successful Candidates at each examination, Notes on the Law of Property, and a 
S3mopsis of Recent Legislation of importance to Students, and other information. 

By a. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 



Second Edition. In 8vo, price 6j., cloth, 



A SUMMARY OF JOINT STOCK COMPANIES' UW. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRISTBR-AT-LAW. 



*' The author of this hand-book tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the main principles of 
law relating to ioint-stock companies . . . Law 
•tndentamay weill read it ; for Mr. Smith Has very 
wiselj been at the pains of giving his authodty for 
all bis statements ot the law or of practice, as applied 
to joint-stodc cpmpany business usually transacted 
in solicitor's chambers. In fact, Mr. Smith has 
by his little book offered a fresh inducement to 
students to make themselves — at all events, tosbme 
extent — ^acquainted with company law as a separate 
branch of study." — Law Times. 



'* These pages give, in the words of the Preface, 
'as briefly and concisely as possible, a eeneral 
view both of the principles ai^d practice of uvt law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
is Che very language of ther'ttatufes co^ie^ TYft 
plan is good, and shows both grasp ana noatne^ 
and.boui amongst students and laymen, Mr. Smith's 
book ought to aacttta teaidy sale."-— £^0(0* journal. 

**The book is one from which we have derived 
a lar^e amount of* valuable information, and we can 
heartily and conscientiously recommend It to our 
readers." — Oxford and Cambridge Undergrtid' 
vatts* youmal. 
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In 8vo, Fifth Edition, price 9^. , cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

. 1876, 1B74, and i88i, 

With Copious and Explanatory Notes, and an Appendix of the Acts 

Relating to Married "Women. 

By S. WoRTHiNGTON Bromfield, M.A., Christ Church, Oxon., and the Inner 
Temple, Barrister-at-Law. Being the Fifth Edition of The Married Women's 
Property Acts. By the late J. R.Griffiths, B.A., Oxon., of Lincoln's Inn, 
Barrister-at-Law. 

^ " Upon the whole we are of opinion that this iit the best work upon the subject which has been issued 
since the passing of the recent Act. Its position as a well-established manual of acknowledged woith gives 
it at starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the Editor," — Solicitor's Journal. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practicsuly a 
summary of the marginal headings of the various paragraphs in the body of the text. This book is woithy 
of all success." — Law Magazine. 

In 8vo, price I2j., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 

of the Scotch Bar. 



" No less an authority than the late Mr. Justice 
Willes, in his judgment in O^PenJteim v. White 
Lion Hotel Co., characterised Mr. Campbell's 
'Law of Negligence ' as a * very good book ; ' and 
sincp very good books are by no means plentiful, 
when compared with the numbers of indifferent 
ones which annually issue from the press, we think 
the profession will be thankful to the author of this 



new edition brought down to date. It is indeed an 
able and scholarly treatise on a somewhat difficult 
branch of law, m the treatment of which the 
author's knowledge of Roman and Scotch Juris- 
prudence has stood him in good stead. We con- 
Hdently recommend it alike to the student and the 
practitioner." — Law Magazine. 



In royal 8vo, price 285., cloth, 

AN INDEX TO TEN THOUSAND PRECEDENTS 

IN CONVEYANCING, and to common and commercial 

FORMS. ' Arranged in Alphabetical order with Subdivisions of an Analytical 
Nature ; together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties ; the Regulations relative to, and the Stamp Duties pay- 
able on, Probates of Wills, Letters of Administration, Legacies, and Successions. 
By Walter Arthur Copinger, of the Middle Temple, Barrister-at-Law. 

BIBLIOTHECA LEGUM. 



In i2mo (nearly 400 pages), price 2i-., cloth, 

A CATALOGUE OF LAW BOOKS, including an the Reports 

in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1882. By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 

In small 4to, price 2j., cloth, beautifully printed, with a large margin, for the 

special use of Librarians, 

CATALOGUE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 

BRITAIN AND IRELAND, arranged both m alpha- 
betical A- CHRONOLOGICAL ORDER. By Stevens & Haynes, 
Law PublUhtrs. 




Just published, in 8vo, price 12s., cloth,. 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which is appended a Topical Index of Cases decided in the Privy Council 
on Appeal from the Colonies, the Chaftnel Islands and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Rep<>rts; to 
July, 1882. 

By CHARLES JAMES TARRING, 

OF THE INNER TEMPLE, ESQ., BARRISTER-AT-LAW, 

CONTENTS. 



Table of Cases Cited. 

Table of Statutes Cited. 

Introductory. — Definition of a^ Colony. 

Chapter I. — l*he laws to which the Colonies are 

subject. 
Chapter II. — ^The Executire. 

Section i. — The Governor. 

Section 3. — The Executive Council. 
Chapter III. — ^I'he Legislative power. 

Section i. — Crown Colonies. 

Section 2. — Privileges and powere of 
colonial Legislative Assemblies. 
Chapter IV. — The Judiciary and Bar. 



Chapter V. — Appeals from the Colpnies. ^ , 

Chapter VI. — Section z. — Ini];)erial Statutes relating 

tu the Colonies in generaL 
Secti<Ni 2.— Imperial Statutes relating 

to particular Colonies. 

Topical Index op Cases. 

Index of Topics of English Law dealt with 

IN THE Cases. 
Index of Names of Cases. 



GliNERAL INDEX. 



In SvOj price lOf. cloth, 

THE TAXATION OF COSTS IN THE 

CROWN OFFICE. 



COMPRISING A COLLECTION OF 



BILLS OF COSTS IN THE VARIOUS MAKERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UPON the PROSECUTION of FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR COURTS; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

AND A SCALE OF COSTS USUALLY ALLOWED TO SOLICTORS, ON THE TAXATION 
OF COSTS ON THE CROWN SIDE OF THE QUEEN'S BENCH DIVISION 

OF THE HIGH COURT OF JUSTICE. 

Bv FREDK. H. SHORT,* 

CHIEF- CI«BRK IN THfi CROWN OFFICE. 

"This is decidedly a useful work on the subject'of those costs which are liable to be feaxed before th« 
Queen's Coroner and Attorney (for which latter name that of' Solicitor ' might now well be substituted), or 
before the master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs 
for taxation in the Crown Office^ or when taxing an opponent's costs. Country solicitors will nnd the scale 
reUuing to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The 'general 
observations' constitute a useful feature in this manual." — Law Times. 

" This book contains a collection of bills of costs in tke various matters taxable in the Crown Office. When 
we point out that the only scale of costs available for the use of the general body of solicitors is that pub- 
lished in Mr. Corner's book on ' Crown Practice' in 1644, we have said quite enough to prove the utility of 
the work before us. 

"In them Mr, Short deals with | Perusals,* 'Copies for Use,' 'Affidavits,' 'Agency,' 'Correspondence,' 
' Close Copies,' ' Counsel,* * Affidavit of Increase,' and kindred matters ; and ados some useful remarks on 
taxation of 'Costs in Bankruptcy Prosecutions,' ^Quo Warranto^ ^ Mandamus ^ 'Indictments,' and 
* Rules.' 

" We have rarely seen a work of thb character better executed, and we feel sure that it will be thoroughly 
appreciated." — Law yourtial. 

"The recent revision of the old scale of costs ih the Crown Office renders the appearance of this work 
particularly opportune, and it cannot fail to be welcomed by practitioners.^ Mr. Short gives, in the first 
place, a scale of costs usually allowed to solicitors on the taxation of coits in the Crovra Office, and then 
bills of costs in various matters. These are well arranged and clearly printed. "—^'d/^WV^rf' journal. 
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In one volume, 8vo, price i6j., cloth, 
A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

Wf$h an At>peildix cf Sthtutes, Cppioits Kjefpt^nces to £ti^i's]i; ];rishj anfl AmexicftA CJbses^ 

^d to the Fren(ih Code,! and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OF THE INNER TEMTL^ ^ARRISTER>AT-LA\V. 

" Jn this work Mr. Banning has grappled with one of the most petptexins branches of our statute law. 
The law, as laid down by the judicial decisions on the various Statutes of Limitations, is given in thirty- 
three short chapters under as manv headings, andea^h chapter t;r^t$ of a sub-division of one of the main 
branches of the subject ; thus we have ten chapters devoted to real property. This arrangement entails a 
certain amount of repetition, but is not without its advantages, as the subject of each chapter is tolerably 
exhaustively treated of within the limits of a few pages. We think that in this respect the author has 
exercbed a wise discretion. So far as we have tested the cases cited, the effect of the numerous decisiotis 
appears to be accurately given — indeed, the author ha.<), as we are informed in the preface, ' so far as is 
consistent with due brevity, employed the ipsissima verba of the tribunal ; ' and the cases are brought 

down to a very recent date The suMtance of the book is satbfactory ; and we may commend it 

both to students and practitioners." — Solicitors' yattmal. 

"Mr. Banning's * Concise Treatise' justifies its title. He brings into a convenient compass a general 
ittew of the law as to the limitation of actions as it exists under numerous statutes, and a digest of the 
principal reported cases relating to the subject which have arisen in the English and American courts." — 
Saturday Review. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
running treatise on the case-law thereon. Ine cases have evidently been investigated with care and 
digested with clearness and intellectuality." — Lcew yournai. 

In 8vo, price &f., cloth, 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introductio» containing a SUMMARY OF TH^- L^W OF TRADE MARKS, 
leather with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of X^inQoln's Inn, B^vnris^er-at-Law. 

" The last of the works on this subject, that by Mr. Daniel, app^v^ to have been very carefully done. 
Mr. Daniel's book is a satisfactory and useful guide." — The Engineer. 

"This treatise contains, within moderate compass, the whole of the law, as far as practically required, 
on the subje<A of trade marks. The publicatiipn is opportune, the subject being one which most nearly 
concern a considerable portion of the public, and it may be recommended to all who desire to take advan- 
tage of the protection afforded by registration under the new legislation. It is practical, and seems to be 
complete in every respect. The volume is well printed and neatly got up." — Law Times. 

In 8vo, price I J.,. sewed, ^ 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more pai'ticularly an Enunciation and Analysis of the Principles of Lazv as 

applicable to Criminals of the Highest Degi^ee of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW ; 

Author of "The Law of Copyright in Works of Literature and Art," ** Index to 
Precedents in Conveyancing," '* On the Custody and Production of Title Deeds." 

• "We can recommend Mr. Copinger's book as containing the fullest collection we have seen of facts and 
quotations .from eminent jurists, statistics, and general information bearing on the subject of capital 
punishments." — Mancluster Courier. 

■ ■'■ ' ■ — — — < — ■ ■ ■ ' ■ ■ " ■ ■ ■' I.I. I ... I — t ■ 

In 8vo, price 31 J. 6</., cloth, 

THE INDIAN CONTRACT ACT, No. IX., of 1872. 

TOGETHER 

Wim AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S. CUNNINGHAM and H. H. SHEPHERD, 

BARRISTERS- AT-LAW. 
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3ccond £4it]on« in ?vo/p4<ie 8j., cldtl^, 

THE PARTITION ACTS, 1868 & 1876, 

A* MANUAL OF THE LAW OF PARTITION AND OF SALE 

• IN LIEU OF PARTITION.- 

With ^he peeidf d, Cas«s, and an Appendix' CDi)tainingJudeinex|ts an^ ^t^m^ 

' : 'Bv W, GREGORY WALKER, ./ . : [ ! 

OF Lincoln's inn, barrister- at-law, b.a., author of *' a compendium of the law of executors 

AND administrators." 

'' This is 9 very good manual — ^practical, clearly 
written, and complete. The sruoject lends itself 
well to the mode of treatment adopted by I^r. 
Walker, and in his notes to £he various sectibhs he 
has carefully brouf^ht tc(^ether the c^ses and dis- 
cussed the difficulties arifiing upon the latiguiige of 
the different provisions." — Solicitors* Journal. 

"The main body of the work is conctmed only 
with the so-called Partition Acts, which are really 
Acts enabling the Court in certain cases to sub- 
stitute a sale for a partition. What these cases are 
is very well summed up or set out in the present 
edition of this book, which is well up to date. The 



work is. supplemented by a very useful selection of 
precedents of pleadings and cftdLt.t^"-'-L,a.'k}JoufHttL 
"Thisr is a yery painstaking and praiseworthy 
little treatise. That such a >^ork has now been 
published needs^ in fact, only to be announced ; 
Iot, meeting as it does an ttndoubtedxc<|Oirnient, 
it IS sure to secure a place in the library of every 
equity practitioncir. .... We are gratified to bie 
able to add our assurance that the practitioner will 
find that his confidence has not been misplaced, and 
that Mr. Walker's manual, compact and inexpen- 
sive as it is, is equally exhaustive and valuable." — 
Irish Law Times, 



In 8vo, price 21^., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A, 

OF Lincoln's inn, esq., barrister-at-law, and fel,low of Christ's college, Cambridge. 

"Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
eyidentlv expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time." — Solicitors' Jonrtial, 

** Its kiw is unimpeachable. We^ have detected 
no errors, and whilst the work might have been 
done more scientifically, it is, beyond all question, 
a compendium of sound legal principles." — Law 
Times. 

" Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail, and 
yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
st3^e. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 



able to test it, the work omits no point of apy. im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly airangement it leaves nothing to be 
desired. 

" Law^^ers in doubt on any point of law or prac- 
tice will nnd the information they require, if it can 
be found at all, in Mr. Sim]^on's book, and a 
writer of whom this can be said may congcatulate- 
himself on having achieved a considerable success." 
— Law Magazine y February, 1876. 

"The reputation of 'Simpson on Infants' is 
now too perfectly established to need aay enoo' 
miums on our part : and we can only say that, as 
the result of our own experience, we have invariably 
found this work an exhaustive and trustworthy 
repertory of information on every question con-' 
nected with the law and practice relating to its 
subject." — Jrisk Law TitneSy July 7, 1877. 



In 8vo, price 8j"., cloth, 
THE LAW CONCERNING THE 

REGISTRATION OF BIRTHS AND DEATHS 

IN ENGLAND AND WALES, AND AT SEA. 

Being the whole Statute Law upon the subject ; together with a list of Registration Fees 

and Charges. Edited, with Copious Explanatory Notes and References^ and an 

Elaborate Index, by Arthur John Flaxman, of the Middle Temple, 

Barrister-at- La w. 

"Mr. Flaxman* s unpretentious but admi- 
rable little book makes vie duties «f all parties 
under the Act abundantly clear. . . . Lawyers 
will find the book n§t only handy y but ttlso insfruC' 
trve and suggestive. To registrars^ and aU persons 
engaged in the execution of the law^ the book will 
be invaluable. The index ocxnipies thirty-five pages, 
and is so full that information on a minute point can 
be obtained without trouble. It is an index that 
must have cost the author much thought and time. 
The statements of what is to be done^ who may do 
it, and what must not be dcne^ are so clear that it 
is well-nigh impossible for any one who consults 
the book to err. Those who use Flaxman's * Regis- 



tration of Births and Deaths will admit that our 
laudatory criticism is thoroughly merited." — Law 
foumal. 

' " Mr. Arthur John Flaxm^m, barrisfler-at-IaW, tf 
the Middle Temple, has published a small work oil 
'The Law concerning the Registration of Births 
and Deaths in England and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remaricable feature is the index, which fills no less 
than 35 out of a total of 112 pages. _ The index 
alone would be extremely useful, and is worth the 
money asked for the work." — Law Times. 
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THE LAW OF EXTRADITION. 



Second Edition, in 8vo, price !&-., cloth, 

A TREATISE UPON . 



THE LAW OF EXTRADITION, 

WITH THE 

CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 

ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, Q.C. 



" Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review, 

** The opinion we expressed of the merits of this work when it first appeared has been 
fuller justified by the reputation it hgs gained. This new edition, embodying and ex- 
plmntng the recent l^islation on extradition, is likely to sustain that reputation. . . . 
There are other points we hud marked for comment, but we must content Ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer." — Solicitors^ Journal, 

" The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clajrke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the. extradition law will be greatly assisted by a 
oireful perusal of * Clarke upon Extradition.' This may be called a warm commenda- 
tion, but those who have read the book will not say it is unmerited. We have so often 
to expt)se the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is * Upon the Duty of Extradition ; ' the second on the * Early 
Treaties and Cases ; ' the others on the law in the United States, Canada, England, and 
France, and the practice in those countries." — LawJoumaU 

"One of the most interesting and valuable contributions to Iqgal literature which it 
has been our province to notice for a long time, is * Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England ^^^ Foreign Nations, and the cases decided thereon . . . 
The work is ably prepared throughout* ind should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — AUniny Law 
yottrnaL 

The Times of September 7, 1874, in a long article upon ** Extradition Treaties,'* 
makes considerable use of this work, and writes of it as ** Mr, darkens useful Work on 
Extradition.^"* 



In 8vo, 1876, price 8j., cloth, 

THE PRACTICE AND PROCEDURE IN APPEALS 

FROM INDIA TO THE PRIVY COUNCIL. . 

By E. B. MICHELL and R. B. MICHELL, 

BARRISTEKS-AT'LAW. 

**A useful manual arranging the practice in convenient order, and giving the rules in force in' sereral 
Courts. It will be a decided acquisition to those engaged in Appeals from India."— Zrow/ Times. 
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PKACTICE OF CONVEYANCING. 



In 8vo, price 2j. 6</., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO THE PRESENT TIME. 
By WALTER ARTHUR COPINGER, 



OF THE MIDDLE TEMPLE, ESQUIRE, BARRISTER-AT-LAW : AUTHOR Of "THE 

LAW OF COPYRIGHT IN WORKS OF LITERATURE AND ART," ** INDEX 

TO PRECEDENTS IN CONVEYANCING," " TITLE DEEDS," &C. 



"Conveyancers owe Mr. Copinger a debt of 
gratitude \ox his valuable Index to Precedents in 
Conveyancing : and we think the little book now 
before us will add to their obligations. Mr. Copinger 
gives, first of all, an abstract of the Stamp Act, 
1870, with the special regulations aflfecting con* 
veyances, mort^ges, and settlements in full. He 
then presents m a tabular form the ad valor ent 
stamp duties on conveyances, mortgages, and 
settlements, payable in England from the xst of 
September, 18x5, to the loth of October, 1850, and 
then tables of ad valorem duties payable on the 
three classes &f instruments since the last>mentioned 
date, and at the present time : arranged very clearly 
in columns. We cannot pretend to have checked 



the figures, but those we have looked at are correct; 
and we think this little book ought to find its way 
into a good many chambers and offices." — SoU' 
citcrs* journal. 

''This book, or at least one containing the same 
amount of valuable and well-arranged information, 
should find a place in every Solicitor's officer. It is 
of especial value when examiniog the abstract of a 
large number of old title deeds." — Law Times. 

'^His TaifUs of Stamp Duties, from i8is to 1878, 
have already bMn tested in Chambers, and being 
now published, will materially lighten the labours 
of the profession in a tediods department, yet one re- 
quiring great care." — Law Magazine and Review, 



In one volume, 8vo, price I4r., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c., &c., &c. By Walter. 
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of "The 
Law of Copyright " and " Index to Precedents in Conveyancing." 



**In dealing wkh 'documentary evidence at 
law and in equity and in matters of conveyancing, 
including covenants for the production of deeds 
and attested copies,' Mr. Copinger has shown 
discrimination, for it is a branch of the general 
subject of evidence which is very susceptible of 
independent treatment. We are glad, therefore, 
to be able to approve both of the 4«sign and the 
manner in which it has been executed. 

"The literary execution of the work is good 
enough to invite quotation, but the volume is not 



large and we content ourselves with recommend- 
ing it to the profession." — Law Titnes. 

'* A really good treatise on this subject must be 
essential to the lawyer : and this is what we have 
here. Mr. Copinger has supplied a much-felt want, 
by the comi^ilation of this volume. We have not 
space to go into the details of the book ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend this volume 
to our readers." — Law Journal. 



In Svo, Second Edition, considerably enkirged, price 30J., cloth • 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art; including that of the Drama, Music, Engi^ving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes Relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 



"Mr. Copinger's book is very comprehensive, 
dealing with every branch of his subject, and even 
extending to copyright in foreign countries. So far 
as -me have examined, we have found all the recent 
authorities noted up with acrupnltws oare, and 
there is an unusually good index. There are 
merits which will, doubtless, lead to the placing of 
this edition on the shelves of th6 members of the 



profession whose btisiness is concerned with copy- 
right ; and deservedly, for the book is one of coir- 
siderable value." — Solicitors' Joumai. 

"Meanwhile we recommend Mr. Gopiikga'c 
volume as «i clear and convenient work of refiereace 
the many knotty points connected with the 



on 



existing Law of Copyng 
national."— ^4;/^ euufQui 



ght, national 
triet^ 
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Seamd EtUHon, in One large Volume, 8va, price 42s., cloth, 

A MAfilSTERIAL AND POLICE fiUIDE : 

BEING THE STATUTE LAW, 

JNCLUDING THE SESSION 43 VICT, 1880. 

WITH NOTES AND REFERENCES TO THE DECIDED CASES, 



RELATING TO THE 



PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters, as altered by the Summary 
Jurisdiction Act, 1879, together with the Rules under the said Act. 

By HENRY C GREENWOOD, 

STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; AND 

TEMPLE C. MARTIN, 

CHIEF CLERK OF THE LAMBETH POLICE COURT. 



"A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
eate to include in thisir Libraries." — Saturday Review, 

• • Hence it is that we rar^y light upon a woA which commands our confidence, not merely 
by its research, but also by its grasp of the subject of which it treats. The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour wiH 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors, to render it a thoroughly efficient and trustworthy guide," — Law Journal, 

"Magistrates will find a valuable handbook in Messrs. Greenwood and Martin's 
' Magisterial and Police Guide/ of which a fresh Edition has just been published." — The 
Times, 

" A very valuable introduction, treating of proceedings before Magistrates. and laiigely of the 
Summary Jurisdiction Act, is in itself a treatise which will repay perusal. We expressed our 
high opinion of the Guide when it fir!>t appeared, and the favourable impression then produced 
is mcreased by our examination of this Second Edition." — Law Times, 

** For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It may be said to omit nothing which it ought to contain." — 
Law Times. 

" This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out." — Solicitors' Journal. 

" The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, as a model wdrk in !ts conciseness, and, so far as ' we have becif able to test it, 
in completeness and accuracy. // ought to be in the ha^ids of all who, ds magistrates or 
otherwise, have authority in matters of police." — Daily News, 

* * This Wdrk is eminently practiced, and supplied a real want. It plainly aftd concisely 
states the law OH all points upon whiclt MagistrcUes are called npon to adjudicate, syste- 
matically arranged, so as to be easy of reference. It ought to fin^ n place on every Justice's 
iabki and we canmt but think that its usefulness will speedily ensure for it as large a sale 
as its merits deserve.^* — Midlaful Counties Herald, 

** The exceedingly arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of an Act almost in a moment. It is wonderful 
mtaX a mass of information is comprised in so comparatively small aspace. We have much 
pteasure in recommending the volume not only to our professional, but also to our 
general readers ; nothing can be more useful to the public than an acquaintance with the 
outlines of magisterial jurisdiction and procedure."— ^A^^^A/ Post, 
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Now published, in csroiurn 8va^ price 4j., cloth, 

A HANDBOOK OF THE 



LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 
By J. R. SEAGER, Registration Agent. 



In 8vo, price 5^., cloth, post free, 

THE LAW OF 



PROMOTERS OF PUBLIC COMPANIES. 

By NEWMAN WATTS, 



OF LINXOLN S INN, BARRISTER-AT-LAAV. 



'* Some recent cases in our law courts, which at 
the time attracted much public notice, have demon- 
strated the want of some clear and concise exposi- 
tion of the powers and liabilities of promoters, and 
this task has been abl^ performed by Mr. Newman 
Watts." — Investor's Guardian. 



" Mr. Watts has brought together a^l the lead' 
ing decisions relating to promoters and directors^ 
and has arranged the information in a very satisfac- 
tory manner, so as to readily show the rights of 
dinerent parties and the steps' which can be legally 
taken bv promoters to further interests of new com* 
panies.' — Daily Chronicle. 



In One Vol., 8vo, price 12s., cloth, 

A COMPENDIUM OF ROMAN LAW, 

J^ounlirt on tfje Institutes of Sustintan ; 

TOGETHER WITH 

EXAMINATION QUESTIONS 

SET IN THE UNIVERSITY AND BAR EXAMINATIONS 

(WITH SOLUTIONS), 

AND DEFINITIONS OF LEADING TERMS IN THE WORDS 

OP THE PRINCIPAL AUTHORITIES. 

By GORDON CAMPBELL, 

Of the Inner Temple, M.A., late Scholar of Exeter College, Oxford; M.A. Trinity 
College, Cambridge; Author of "An Analysis of Austin's Jurisprudence, or the 
Philosophy of Positive Law." 

who have to pass an examination in Roman law^ 
and its arrangement with a view to this end appears 
very good. The existence of text-books such as 
this should do much to prevent the evil system of 
cramming." — Saturday Review. 



" Mr. Campbell, in producing a compendium of 
the Roman law, has gone to the best Engji^h works, 
already existing on the subject, and has made ex- 
cellent use of the materials found in them. The 
volume is especially intended for the use of students 



In 8vo, price 7j. 6^., cloth, 

TITLES TO MINES IN THE UNITED STATES, 

WITH THE 

STATUTES AND REFERENCES TO THE DECISIONS 
OP THE COURTS RELATING THERETO. 

By W. a. HARRIS, B.A., Oxon., 

6r Lincoln's inn, bakristsr-at«law, and or the American bar. 



48 



STEVENS <S- HAYNES, BELL YARD, TEMPLE BAR. 



INDEX 

TO THE NAMES OF AUTHORS AND EDITORS OF WORKS ENUMERATED 

IN THIS CATALOGUE. 



Aldred (P. K.), page 21. 
Argles (N.)> 32. 

Baldwin (E. T.), 15. 
Banning (H. T.), 42. 
Barton (G. B.), 18. 
Bellewe (R.)f 34. 
Braithwaite (T. W.), 18. 
Brice (Seward), 9, 16. 
Bromfield (S. \Y.), 4a 
Brooke (Sir R.), 35. 
Brown (Archibald), 20, 22, 33. 
Browne (J. H. Balfour), 19. 
Buchanan, (J.)» 38. 
Buckley (H. B.), 17. 
BucKNiLL (T. T.), 34» 35- 
BusHBY (H. J.), 33- 

Campbell (Gordon), 47. 
Campbell (Robert), 9, 40. 
Chalmers (M. D.), id. 
Clarke (Edward), 44. 
CoGHLAN (W. M.), 28. 
Cooke (Sir G.), 35. 
Cooke (Hugh), 10. 
CopiNGER (\V. A.)i 40, 42, 45' 
Corner (R. J.)f 10. 
Cunningham (H. S.), 38, 42. 
Cunningham (John), 7. 
Cunningham (T.), 34. 

Daniel (E. M.), 42. 
Deane(H. C), 23. 
De Wal (T.), 38. 
Doutre (J.), 18. 

Et>WARDg(W.D.), 39- 
Emden (A.), 8. 
Evans (G.), 32. 

Finlason (\V. F.), 32. 
Flaxman (A. J.), 43. 
FooTE (J. Alderson), 36. 
Forsyth (W.), 14. 

GiBBS (F. W.), 10. 

GODEFROI (H.), 14. 

GooDEVE (L. a.)) 29. 
Greenwood (H. C.)> 46. 
Griffith (T. R.)i 40* 
Griffith (\V. Downes), 6. 
Grotius (Hugo), 38. 

g'ALL.(BL.0-),3O.^ ._ 
ANSON (A.), 10. 

Hardcastle (H.), 9* 33- 
Harr© :(tiEYMOTj|^- F. ),.*a 
Harris (W. A A 47. 
Harrison (J. C.), 23. ' ' ' 

Harwood (R. G.), 10. 
Higgins (C), 12, 30. 
Houston (J.), 32. 



Indermaur (John), page 24, 25, 28. 

Jones (E.), 14. 
Joyce (W.), ii. 

Kay (Joseph), 17. 
Kelke(W. H.), 6. 
Kelyng (Sir J.), 35. 
Kelyxge (W.), 35. 
KoTzii (J. G.), 38. 

Lloyd (Eyre), 13. 
Locke (J.), 32. 
LoRENZ (C. a.), 38. 
LovELAND (R. L.), 6, 30, 34, 35 

Maasdorp (A. F. S.), 38. . 
March (John), 35. 
Marsh (Thomas), 21. 
Martin (Temple C.)f 46 
Mattinson (M. W.)f 7. 
May (H. W.), 29. 
Mayne (John X).)i 3i» 38. 
Menzies (W.), 38. 
Michell (E. B.), 44. 
Moriarty, 14. 

O'Malley (E. L. ), 33. 

Pemberton (L. L.), 32. 

Reilly (F. S.)i 29. 
Ring WOOD ( R. ), 15. 
Robinson (AV. G.), 32. 

Savigny (F. C. Von), 2a 
Seager (J. R.), 47. 
Short <F. H.ji 10, 41. 
Shortt (John), 14. 
Shower(Sjr P».)i 34- 
Simmons (F.)i 6. 
Simpson (A. H.), 43. 
Smith (Eustace), 23, 39. 
Smith (F. J.),'6. 
Smith (Lumley), 31. 
Snell(E. H. T.), 22. 

Tarrant (H. J.), 14. 
Tarring (C. J.), 26, 41. 
Taswell-Langmead, 21. 
Thomas (Ernest C), 28. 
Tv^sen (A. U.), 39. 



I > 



' I 



Van der Keesel (D. G.), 38. 
Van Leeuwen, 38. 

>Vait:e(W. T.),.22 .^, , . 
Walker <W. G.), 6,' 43. ^ 
Wa'btjs (C. N.L 47, . 
Wiii'tefOrd (r. M.), 20. 
Williams (S. E.), 7. 



< 
/ 



LONDON : BRADIIURV, AGKBW, & CO., PRINTERS, WHITBFRIARS, E.C 



